
“The greatest opportunity in this country for raising the

general standard of living in the living lies in housing”

(William Beveridge, 1945)

“Adequate housing is universally viewed as one of
the most basic human needs”
(UK High Commissioner for Human Rights, Fact Sheet)

1. Introduction

1.1 The purpose of this workshop is to review the role of legal aid in enforcing social rights to housing. Housing clients tend to be some of the most vulnerable and socially excluded members of the community. Decent housing is essential to the health and educational achievements of their children.

1.2 We start by considering the role that legal aid has played in the advancement of social rights to housing through legal representation. Housing law is unduly complex. Significant savings could be made through simplifying the law and the proposals made by Jackson LJ in “Review of Civil Litigation Costs: Final Report” (Dec 2009). Finally, we consider the other areas of expenditure on Legal Help and the County Court Duty Possession Schemes.
1.3 The Comprehensive Spending Review (20.10.10) provided for the budget of the Ministry of Justice is to be reduced by 23% in real terms by 2014/5 and that of the Crown Prosecution Service by 25%. The legal aid budget of £2.1bn is to be reduced by £350m (16%). £1.1bn is spent on criminal legal aid; whilst civil legal aid has always been the poor relation. The second largest element is family law. Expenditure on administration by the LSC is £124.4m. The government is to consult “on major reforms to the legal aid system to deliver access to justice at lower cost to the taxpayer”.  A fundamental review of legal aid was foreshadowed in “The Coalition: Our Programme for Government) (23.6.2010). A Consultation paper is to be published.
1.4 In 2007/8, the total cost of civil legal aid for housing was £59.8m
. Social welfare law also includes community care (£4.3m); debt (£21.1m); employment (£21.1m); and welfare benefits £19.3m). The gross cost
 of legal representation in housing was estimated at £35.8m, the remaining expenditure being Legal Help: £18.0m (Solicitor Contracts: £10.7; Not for Profit: £7.3m); CLS Direct and CLAS
 (£3.0m) and Housing Court DS Pilots (£3.0m).

1.5 A number of proposals have been mooted for bringing more money into the system, whether through an extension of legal expenses insurance, a Contingency Legal Aid Fund (CLAC) or referral fees. None of these could finance housing litigation which is rarely about compensation. A scheme to siphon off interest earned on lawyer’s trust accounts could generate some £50m per annum. However, the real issue is whether the ConDem government retains the political will to fund legal aid for housing claims. 
1.6 Housing litigation increasingly involves disputes between the public authorities and the individual, whether claims for possession, disrepair, Housing Act appeals or judicial review to enforce rights to housing or other social rights. The Jackson Report contains a number of proposals which could increase access to justice outside the provision of public funding:
· Qualified one way cost shifting, whereby a successful claimant is entitled to her/his costs if s/he wins, but is not at risk of an adverse cost’s order if s/he loses.  (Recommendations 8 and 63). This could be extended to all housing cases involving public authorities. There would need to be some provision similar to s.11 Access to Justice Act 1999 to protect authorities from frivolous claims.
· Abolition of the indemnity principle, whereby a solicitor may recover their reasonable costs against a defendant, even if no charge is made to the client (Reccomn. 4);
· Amendment of the cost rules in R (Boxhall) v Waltham Forest LBC (2001) 4 CCLR 258 to provide that where a defendant settles a public law claim after the claimant has complied with the protocol, the normal order should be that the authority should pay the costs. (Recommn. 64).  
1.7 It has become standard practice for some public authorities to offer to compromise claims upon terms of a successful outcome for the client, but conditional upon there being no order for costs. In order to avoid their liability for costs, some authorities are increasingly willing to offer the client more than s/he could reasonably expect to achieve through litigation. In the short term, this is at the expense of the LSC and the claimant’s lawyer who is obliged to accept a LSC assessment rather than a party/party assessment of their costs. In the medium term, it makes a legal aid practice increasingly uneconomic. Jackson LJ noted that the low level of remuneration had already led to a dearth of legal advice for tenants. He recommended that there should be early consultation for a proposal that where a housing claim is settled in favour of a legally aided party, that party should have the right to ask the court to determine the issue of costs. There should be a paper procedure to determine such applications (para 6.2 at p.271).
1.8 There is also a case for revisiting the exposure of the LSC to adverse costs orders in the Court of Appeal and House of Lords (see In the Appeals by Governing Body of JFS and Others [2009] UKSC 1). These make the Special Cases Unit increasingly reluctant to fund cases on appeal even when they raise important points of principle affecting many claimants. Whilst it may be appropriate for a successful private individual to recover their costs against the LSC, it is questionable whether this should extend to other public authorities.
2. The Role of Legal Aid in Enforcing Social Rights to Housing

Introduction
2.1 In 1996 in “Access to Justice”, Lord Woolf noted the complexity of housing law. Jackson LJ endorsed this view, concluding that the complexity of the substantive law was a significant cause of increased costs. In May 2006, the Law Commission published “Rented Homes: The Final Report” which included a draft Rented Homes Bill. Parliament has shown no inclination to implement this report Parliament,  rather adding further complexity to the law by introducing new regimes of “demoted” and “family intervention” tenancies. Two further reports by the Law Commission: “Housing: Proportionate Dispute Resolution” (May 2008) and “Housing: Encouraging Responsible Letting” (August 2008) have been left to gather dust.  
2.2 There are now at least ten forms of tenancy
. The Encyclopedia of Housing Law contains statutes, regulations, government circulars which deal with security of tenure, repairing obligations, service charges, anti-social behaviour, homelessness and allocations. Its six volumes take up twenty-two inches and weigh almost thirty pounds. The five volumes of Woodfall “Landlord and Tenant” take up over 18 inches. 

2.3 The Rent Acts have been described as “that chaos of verbal darkness” (MacKinnon LJ in Winchester Court Ltd v Miller [1944] KB 734). In Knowsley HT v White [2008] UKHL 70; [2009] AC 2, Lord Neuberger (at [30]) noted that this was just one of many derogatory descriptions, adding that the Rent Acts “often required substantial constructive input from the courts”. The Supreme Court has had to adopt a similar approach in respect of the concept of the “tolerated trespasser” under both the Housing Act 1985 (secure tenants) and Housing Act 1988 (assured tenants).
2.4 The general approach of the judiciary is that whilst they must satisfy themselves that any claim for a possession order is proved, they are only required to determine any issue raised by the parties. Despite their role as “public authorities” for the purposes of s.6 Human Rights Act (HRA) 1988, they have not acquired any inquisitorial role requiring them to investigate what defences may be available to an occupant. Two consequences flow from this:

· The ability to ensure that any occupant secures access to justice therefore depends upon s/he being able to access advice, obtain accurate and appropriate advice, and arrange legal representation. 
· The ability of the State to discharge its obligations under the ECHR depends upon the availability of an adequately funded legal aid scheme.
The Private Rented Sector
2.5 The Law Centre movement started in the early 1970s with the establishment of the North Kensington Law Centre. The critical issues at this time were Rent Act evasion and harassment/unlawful evictions.  In a number of landmark cases, lawyers managed to strike down sham agreements devised to evade the Rent Acts (see Street v Mountford [1985] AC 809 and A.G.Securities v Vaughn [1990] 1 AC 417). 
2.6 The police have always tended to see cases of harassment and unlawful eviction as “civil matters” with which they are unable to assist. The likes of Peter Rachman and Nicholas van Hoogstraten would have operated with relative impunity, but for the availability of legal aid. We should recall the observations of Lawton LJ in Drane v Evangelou [1978] 1 WLR 455 (at p.461): “To deprive a man of a roof over his head in my judgment is one of the worst torts which can be committed. It causes stress, worry and anxiety. It brings the law into disrepute if people like the defendant can act with impunity in the way he did”.  
2.7 The Housing Act 1988 and the resultant regime of “assured shorthold tenancies” has disempowered the private tenant. If s/he complains of disrepair, there is nothing to stop the landlord from seeking their mandatory right to possession. The Housing Act 2004 sought to address this imbalance of power but the proposals for licensing HMOs and for rent deposits has led to complex litigation. The judgment of the Court of Appeal in Universal Estates v Tiesia is awaited. This should provide important clarification of the law in respect of rent deposits. 
2.8 The year on year increase in market rents has led to the inexorable increase in the housing benefit budget. The caps proposed for April 2011 coupled with the further cuts to welfare benefits, will inevitably lead to evictions and an increase in the number of Part 7 homelessness applications. It is ironic that many of these families will have been placed in this private rented accommodation through homelessness prevention schemes operated by local housing authorities.  
Possession Proceedings brought by Social Landlords

2.9 Prior to the Housing Act 1980, council tenants had no security of tenure, it being assumed that no public authority would abuse their powers as landlord. Only 180 out of 354 local housing authorities in England and Wales retain a stock of a stock of social housing. Of those who do, some 40% of their stock is managed by Arms Length Management Organisations. 

2.10 Parliament has declined to enact the Rented Homes Bill which would provide a common regulatory framework whereby social tenants occupy their homes. Housing associations continue to sit uneasily on the fence between the private and public sectors. The issue as to whether they are public authorities for the purposes of public law and/or the HRA is resolved only at Court of Appeal level (R (Weaver) v London & Quadrant HT [2009] EWCA Civ 587). It is an issue which the Supreme Court wish to revisit when an appropriate opportunity arises to do so
.
2.11 Whilst, the Tenants Services Authority currently regulate housing associations, they have declined to set standards in respect of the use of either assured shorthold tenancies or Ground 8 (a mandatory ground for possession based on 8 weeks rent arrears, even where the arrears may be due to the maladministration of the housing benefit authority (see North British Housing Association v Matthews [2004] EWCA Civ 1736).
2.12 In the past, many social landlords have resorted to possession proceedings as a debt collection measure rather than with any real intention to evict. The Pre-Action Protocol for Possession Claims based on Rent Arrears (October 2006) initially led to a drop in the number of possession claims. However, Jackson LJ noted that there is evidence that the effect of the protocol is ‘wearing off’. It is important that the courts should continue to impose costs sanctions where social landlords have failed to comply with the protocol.

2.13 The current protocol is restricted to claims for rent arrears where the court has a discretion as to whether to order possession. There is a cogent case for extending the protocol to other possession claims, including those where the tenant has no security of tenure. Indeed, the need for this is made the more urgent given the recent decision of the Supreme Court in Manchester CC v Pinnock [2010] UKCS 45. The county courts will increasingly need to determine whether possession claims are proportionate. The need for such a protocol was anticipated by Jackson LJ (para 3.8 at p.267).
Homelessness

2.14 The current homelessness legislation dates back to the Housing (Homeless Persons) Act 1977. This replaced support under the National Assistance Act 1948, which in turn had replaced the old poor law. This legislation remains the vital safety net for those who would otherwise be street homeless. However, local authorities continue to operate unlawful gate keeping policies (see R (Khazia and others) v Birmingham CC [2010] EWHC 2576 (Admin). Without access to Administrative Court to secure emergency interim relief, there would be a real danger of homeless families sleeping in the streets. 
2.15 Although the legislation has been on the statute book for over 30 years, complex issues of law continue to arise, for example (i) what constitutes homelessness; (ii) the nature of the full housing duty and (iii) the circumstances in which the full housing duty may be discharged (see Birmingham CC v Ali and Others; Moran v Manchester CC [2009] UKHL 36 and Ravichandran v Lewisham LBC [2010] EWCA Civ 755). There continues to be a difficult interface between the respective statutory responsibilities of housing and children services departments (see R (G) v Southwark LBC [2009] UKHL 26).

2.16 The Housing Act 1996 transferred Housing Act Appeals from the Administrative Court to County Courts and introduced a statutory right of review. Whilst this has increased access to justice, the ability of an applicant to achieve a successful outcome at either an internal review or a statutory appeal often depends on the ability to access specialist housing advice at the review stage. 
2.17 There is no protocol for Housing Act Appeals. Judges are required to conduct CPR 52 appeals applying a CPR 54 jurisdiction. Were these issues to be addressed, access to justice could be secured in a more cost effective manner. Jackson LJ’s proposal to amend the Boxall rules should also extend to Housing Act appeals.
Allocations

2.18 The requirement on a local housing authority to give a reasonable preference in the allocation of social housing to those in housing need can be traced back to the Housing Act 1935. Whilst the House of Lords has recently emphasised the extent of the discretion afforded to local housing authorities in devising their allocation schemes (see R (Ahmad) v Newham LBC [2009] UKHL 14), many authorities continue to allocate accommodation unlawfully (see Birmingham CC v Qasim [2009] EWCA Civ 1080). 

2.19 The role of high quality legal providers in enforcing housing rights was recently noted by the Court of Appeal in Faarah v Southwark LBC [2008] EWCA Civ 80: 

“All the members of this court would wish to express their appreciation of the skilful professional service which Ms Faarah has had from the Southwark Law Centre. As the history set out by Toulson LJ shows, the law centre, by careful and well-informed correspondence, was able to locate and challenge the precise error of public administration which this appeal has confirmed. It is of importance to the administration of justice, as well as to many individuals, that there should continue to be law centres like Southwark's which are able to offer professional help of high calibre to the neediest people.”

Housing Disrepair
2.20 The Pre-Action Protocol for Housing Disrepair (December 2003) has worked well and led to the settlement of most cases at an early stage. Whilst such claims could be removed from scope, CFAs would merely increase the cost of litigation, such costs normally being born by a social landlord. As Jackson LJ noted (para 4.2 at p.70), legal aid plays an important role in securing access to justice at proportionate costs. In many cases the client’s desired outcome is repairs rather than compensation. 

2.21 The government’s response to the Jackson proposals is awaited. CFAs may no longer be viable for clients who are not eligible for legal aid. Access to justice may rather depend on the other proposals recommended by Jackson LJ (see 2.5 above).
Equality and Human Rights

2.22 The domestic courts have had considerable difficulty in applying the ECHR to housing law whether it be the impact of Article 8 (see Manchester CC v Pinnock) or Article 6 (see Tomlinson and others v Birmingham CC [2010] UKSC). Article 3 provided an essential safety net for destitute asylum seekers caught by s.55 of the Nationality Immigration and Asylum Act 2002. Some 1,200 applications for interim relief were successfully brought with the benefit of legal aid. This flood of cases was eventually stemmed by the House Lord’s landmark decision in R (Limbuela) v SSHD (Shelter intervening) [2005] UKHL 66). 

2.23 The Courts have also had difficulty in securing equality of treatment for disabled tenants. A significant minority of housing clients are disabled. The flaws in the drafting of the Disability Discrimination Act 1995 were unravelled by the House of Lords in Lewisham LBC v Malcolm [2008] UKHL 43. The new definition of “discrimination arising from a disability” in the Equality Act 2010 creates new challenges for the County Courts in accessing “proportionality”.
3. Legal Help

3.1 What does it cost?  
In the year 2008/9 the LSC spent on “Controlled work” was £253.7m, that is some 13% of the total legal aid budget.  This resulted in around 1.16m individual “acts of assistance”, 41% of the total for both civil and criminal.

3.2 Who has been providing it?
	Housing – new legal help matters started


	
	Solicitors
	NFPs
	Telephone advice service
	CLAC
	All 

	2005/6
	59,092
	38,915
	12,397
	-
	110,404

	2006/7
	58,464
	45,693
	29,154
	-
	133,311

	2007/8
	55,683
	47,622
	23,534
	418
	127,257

	2008/9
	59,281
	51,963
	26,450
	2,077
	139,771

	2009/10
	56,715
	52,647
	28,328
	2,885
	140,575


3.3 Community Legal Advice – specialist “telephone advice services” and “triage”

Started in 2004, CLA provide assistance with housing, debt, education, employment, welfare benefits and, since October 2007, family.  The current contracts were awarded in October 2008, to run for 3 years.

3.4 How does work?

A call centre, with “non legally-qualified telephone operators providing a free of 

charge ‘triage’ service to clients”.  The triage operator can:

· Send out a leaflet

· Provide details of a local face-to-face adviser; or
· Connect the caller (if eligible) to a specialist legal advice provider for telephone advice
Up until the year 2007/8, no data for the triage service was reported. Since then the following (further?) figures have been included in the LSC’s calculations for “acts of assistance”.  The figures are for all categories of work – no breakdown for housing is provided:

	
	Telephone triage
	Total Legal Help

	2007/8
	166,302
	807,459

	2008/9
	235,947
	893,812

	2009/10
	290,574
	943,904


The most recent “Annual report” produced by the LSC is for the year 2008/9: “We set a target to deliver 1 million Legal Help acts of assistance via face-to-face and telephone advice during 2008/09. We met this target with a total of 1.07 million acts of assistance being delivered.”  The total included 235,947 for assistance given during triage “by the CLA operator service.”

3.5 Possible future “acts of assistance”?

“The    CLA    service    is    integrated    with,  and  supported    by,    our    website - www.communitylegaladvice.org.uk - which receives approximately 1.4 million visitors a year.  Our advice and rights leaflets are available on the website and also in print; 3 million of these leaflets were downloaded or posted out on request in 2007/08”

Compare the above with “The Citizens Advice service strategy 2010-14”.  First in the list of strategic objectives is to “To become the main gateway for anyone wanting advice and information”:

“If a client chooses to start an enquiry by telephone we will seek to provide them with information they need to solve their problem. If the client needs more assistance we will offer more detailed phone advice, or an appointment for a face-to-face session or a referral to another service if that is the best option for the client.  Based on our evidence we would expect 50 per cent of callers’ enquiries to be resolved through a single call, 25 per cent to receive an appointment with an adviser and 25 per cent to be referred to another service.”
4. County Court Duty Possession Schemes

4.1 Informal, unpaid schemes were started over 20 years ago.  In 1996 Lord Woolf recommended the courts should take a more pro-active role in giving information and advice to unrepresented litigants, and that the LSC should assist litigants in person through the provision of Duty Schemes.

4.2 In 2001 the LSC set up 13 paid pilot schemes.  The current tender round is for 86 schemes covering 126 court locations (not including a further 12 courts for which the service is being provided by CLACs or CLANs).  There are 216 county courts in England and Wales.

4.3 According to the MoJ website
, there have been the following number of “acts of assistance”:

2005-06: 
12,031 

2006-07: 
27,562 

2007-08: 
30,597 

2008-09: 
33,178

4.4 Possible outcomes include:

· Claim dismissed for a defective notice.

· Claim for possession adjourned generally, when a postponed/suspended order was sought

· Postponed order granted, but on affordable terms

· Claim adjourned to a fixed date pending a housing benefit assessment

· Claim adjourned and the client is referred for help

· Landlord gets what they came for, but the client has a chance to explain and discuss their case.

5. Civil Contract Tender 2010

5.1 The LSC have demonstrated how not to run a procurement exercise.  The Court of Appeal has declared the award of the family contracts to be unlawful. This includes the family/housing contracts (see R (Law Society) v LSC [2010] EWHC 2384 (Admin) (21.9.10). The LSC has compromised challenges to the awards of social welfare contracts in R (Community Law Partnership) v LSC (8.9.10) and R (Davis Gore Lomax) v LSC (27.10.10). It is understood that a number of further claims relating to the awards of both social welfare and public law contracts are pending before the Administrative Court.

6. Court Closures

6.1 The government has announced plans to close 150 “underutilised” courts, including 54 County Courts.  Harlow County Court is to be closed and cases transferred to Chelmsford. It will be expensive and difficult for vulnerable tenants facing eviction to travel from Harlow to Chelmsford. The Courts need to reconsider how they administer justice and conduct hearing, if access to justice is to be maintained.
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� Appendix B of “The Justice Gap”, Hynes and Robins (LAG 2009).  


� It would seem that the LSC are unable to assess the net cost of legal representation – in many cases costs are recovered against the other party.


� Community Legal Advice claim


� assured, assured shorthold, “starter”, secure, introductory, demoted, family intervention, non-secure, Rent Act regulated (protected, statutory and housing association).


� The Supreme Court did not consider Weaver to be such an appropriate case.


� LSC’s annual “Statistical Information” reports.


� LSC’s “Invitation to Tender to deliver publicly funded legal services by telephone in specialist  debt, employment, housing and  welfare benefits law, October 2008. The Contract period is for 3 years from 1/4/09.


� Press releases dated 21 April 2009 and 29 December 2009.
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