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Meeting Overview

This was a very well-attended and busy meeting, being the first meeting after the publication of the Government’s proposals for the reform of legal aid. 

Tracey Bloom gave an illuminating talk on the Pinnock judgment, first summarising the main facts and history of the case.  Tracey then set out the main points of the judgment, which included analysis of the Strasbourg jurisprudence on Article 8 of the European Convention; discussion of what constitutes a “local authority” landlord; scrutiny of the “exceptionality” test; and analysis of what proportionality means. 

The talk made clear that as lawyers acting for occupiers we need to make sure that county court judges understand this complicated area of law.  It was emphasized that Article 8 will need to be raised by the occupier if the court is to consider these issues.  Tracey also confirmed that proportionality is likely to be more relevant where the occupier is vulnerable.  It was noted that there are other cases that the Supreme Court is due decide that should provide further clarity on the Article 8 issues, including Salford CC v Mullen.

The last section of Tracey’s talk set out the key areas of the Equality Act 2010 that would be relevant for lawyers acting for occupiers.  This includes the important section 15 of the Act which appears to reverse the effect of the LB Lewisham v Malcolm judgment. 

Andrew Brookes gave a comprehensive second talk.  He updated the meeting with cases from the past year, paying particular attention to cases that raised the following issues of nuisance and anti-social behaviour; whether a possession hearing is a “trial”; tolerated trespassers; homelessness; and tenancy deposits.

Robert Latham then updated the meeting on the Government’s newly-published Green Paper that sets out their proposals for legal aid reform.  Robert highlighted some of the changes including the exclusion from scope of all areas of housing law, save for where the client is at risk of homelessness or there are possession proceedings.  There are also proposals to reduce legal aid fees, implement a telephone gateway system and exclude from scope all welfare benefits advice. 

Robert’s presentation led on to a lively discussion about the proposals and what HLPA’s response should be. Viv Gambling highlighted that the Justice for All campaign is working to put pressure on MPs to reject the proposals.  Members were encouraged to go to the campaign group’s website to find out what they were doing and to join-up (if they felt so inclined).

Responses to the consultation are due by 12noon on 14 February 2011 and members were encouraged to either contribute to HLPA’s response or respond directly as individuals or through their firms/organisations.

Minutes
Chair:  Welcome to tonight's HLPA meeting.  My name is Katie Brown, I am a solicitor at Philcox Gray which is a firm in south London.  First of all, can I ask if anyone has any corrections to the previous meeting’s Minutes?  If not, I will introduce our first speaker Tracey Bloom who is a very experienced barrister at Doughty Street Chambers and has recently been appointed to be a Deputy District Judge.
Tracey Bloom:  Good evening everyone.  I am going to talk on three issues: Pinnock; the Equality Act; and the Equality Duty.  The idea that I can do that in 20 minutes is somewhat daunting and therefore I have also produced a fairly lengthy paper.  

Pinnock in itself is probably a topic that we could talk about for two hours.  Whatever I say about Pinnock, I know that there are people in the audience who took part in that case and I hope that they will contribute, correct me, etc. but perhaps you could wait politely until the end before you tell me I have got it all wrong.  It is probably one of the more important cases from the Supreme Court for housing lawyers in the last decade and one that perhaps many of us had been waiting for, which is a decision that as far as the courts are concerned we can now argue Article 8 proportionality defences in a number of cases where we have been prevented from doing so before by previous Supreme Court decisions.

Firstly, a brief reminder of the facts.  It is relevant to look at the facts because at the end of this case you will see that the Court, although they accepted that an Article 8 proportionality defence could be run, did not accept that Mr Pinnock himself could avail himself of that defence and succeed.  Therefore you need to look at the facts because it gives you an idea of the hurdles you are going to have to climb if you want to run these defences.  I want to start by saying this is not a green light for everyone in this room to start running Article 8 defences in every case.  There are going to be, despite what the Supreme Court says about exceptionality, exceptional cases where you are going to succeed.  You will do no-one any favours if every time you get a non-secure occupant thinking, oh I’ll shove in an Article 8 defence, because you will make bad law.  Now that is my view; you may all disagree with me but I think that is what the position is.  
Now the facts are that Mr Pinnock had been a tenant since 1978 with his partner and his five children.  In March 2005 Manchester City Council applied for possession for a demoted order because of the actions of his children.  They got that demoted order.  For those of you who have forgotten about demoted orders because they do not happen very often, we will recall that what they mean is that for the following year secure tenancy loses its security, but provided the tenant behaves themselves they regain security after a year.  But if a notice is served in that year of the non-secure tenancy saying that we are going to seek possession, the demoted tenancy remains in place whilst the tenant or the demoted tenant can seek a review of the decision to seek possession.  There will be a panel hearing and after that, if the panel confirms the decision to seek possession, the landlord can go to court and get an order for possession.  That is what Manchester City Council sought to do; they served the notice the day before the year was up, a bit unfortunate for Mr Pinnock that someone at Manchester was paying attention, and they alleged two further incidents of anti-social behaviour by his children.  The review panel upheld the decision and they issued possession proceedings and Mr Pinnock defended, challenging some of the factual bases on which the Council had decided to seek possession, and contended that seeking the order would violate his Article 8 rights.  In the County Court the judge decided he could not resolve the factual disputes as there was not an Article 8 proportionality defence and he was limited to Gateway (b) or ‘conventional judicial review’ as had been described in Kay and Doherty.  He concluded that the decision to seek possession was perfectly rational and therefore ordered possession.  Mr Pinnock appealed and the Court of Appeal went much further because they said that you cannot even raise these Gateway B defences if you are a demoted tenant.  All that can be dealt with in demoted tenancies is whether the procedures have been followed and so they took a very restricted view approach.  That was then appealed to the Supreme Court and the Supreme Court analysed the appeal as giving rise to four issues.  

These four issues are highlighted in my notes and it is a good judgement to read because what the Supreme Court are doing, for those of you who perhaps do not read them very often, is trying, where they all agree, to produce one single judgement.  This is a good idea because it means there are not nuances in different judgements.  I think it is slightly strangely that Lord Neuberger, the person who gave the judgement, is the only person who is no longer a member of the Supreme Court.  That is not to criticise the judgement because it is very easy to read and there is only one judgement to consider rather than nine slightly different judgements.  What they said was that there were four issues. 
The first issue they wanted to consider was what does the European Court of Human Rights jurisprudence say?  Does it say that before ordering possession of a property that is someone’s home a domestic court must consider the proportionality of evicting a person under Article 8 and in the process of doing so resolve any factual disputes?  If the answer is yes, what does that mean in relation to claims for possession in relation to residential property?  That is issue two.  Issue three is can the demoted tenancy procedure be interpreted so as to comply with Article 8?  Issue four is how should the appeal be disposed of in the light of the answer to the above issues?  

Now they looked at the Strasbourg jurisprudence having set out the House of Lords views in Qazi, Kay and Doherty.  I am not going to take you through the Strasbourg jurisprudence because, frankly, you can read it for yourselves if you want to know.  Most of you will know in particular of the three cases that the UK has been involved in which are Connors, McCann and Kay.  Kay v UK was only decided a matter of weeks ago and in that case the European Court of Human Rights concluded that “The decision by the County Court to strike out the applicant’s Article 8 defences meant that the procedural safeguards required by Article 8 for the assessment of the proportionality of the interference were not observed.”  As a result there had been a violation of Article 8.  Now what the Supreme Court did was they cited various propositions that they saw as arising from Strasbourg jurisprudence which I have set out at paragraph 8. 

a) Any person at risk of dispossession at the suit of a local authority should in principle have the right to raise the question of the proportionality of the measure and have it determined by an independent tribunal in the light of Article 8, even if his right of occupation under domestic law has come to an end.  

b) A judicial procedure which is limited to addressing the proportionality of the measure through the medium of judicial review is inadequate as it is not appropriate for resolving sensitive factual issues.

c) Where the measure includes proceedings involving more than one stage, it is the proceedings as a whole that must be considered in order to see if Article 8 is complied with.  I just pause there to ask whether cases like St Brides still stand in the light of that, which was the warrant case because they said in St Brides because reasonableness had been tested earlier the fact that there was purely an administrative act for warrants meant that you did not have to look at Article 8 again.  
d) If the court concludes it is disproportionate to evict a person from his home notwithstanding that he has no domestic right to remain there, it would be unlawful to evict so long as the conclusion pertains.

Further they commented that there was a view, albeit not a principle, that it would only be in exceptional cases that Article 8 proportionality would even arguably give a right to continued possession where the applicant has no right to remain under domestic law.

The Supreme Court recognised that they are not duty bound to follow the decisions of the European Court of Human Rights but you will see the quote at paragraph 9 where they took the view that where “there was a clear and constant line of decisions whose effect is not inconsistent with some fundamental substantive or procedural aspect of our law, and whose reasoning does not appear to overlook or misunderstand some argument or point of principle” the Supreme Court considered “that it would be wrong for this Court not to follow that line”.  So as a result, it was concluded that that if UK law is to be compatible with Article 8, where a court is asked to make an order for possession of a person’s home at the suit of a local authority, the court must have the power to assess the proportionality of making the order, and, in making that assessment, to resolve any relevant dispute of fact.  So not only must the court consider the proportionality but in assessing that proportionality they must assess the facts, if relevant.  

Now, importantly, they talk about local authority here.  In paragraph 3 of the judgement they say that by local authority they do not just mean local authorities, they also mean other social landlords to the extent that they are public authorities under the Human Rights Act.  Well, we all know about Weaver and so, of course, that leaves open that some PRPs are going to be caught by this decision and, of course, that opens the great big yawning chasm of Ground 8 and mandatory orders which no doubt we will come on to in discussion.

They were very clear that their conclusions were not intended to apply to private landowners, what is called the horizontal effect of the European Court decision, but they left open whether it would apply to private landowners.  It seems to me that those of you who are eager to get yourselves into the Supreme Court and the European Court of Human Rights will be looking at your next case between a private landlord and your client and thinking can I run it?  There are all sorts of issues arising from that and whether or not there will be time today to even touch on them but I think that is another whole HLPA talk, perhaps, after the Salford v Mullen case.
In previous cases it was stated that these sorts of defences could only be run in highly exceptional situations.  What the Court said was that they did not accept that; that this was the right test.  The question was whether the eviction is proportionate to the legitimate aim sought.  They then set out (paragraphs 53-54) factors that may arise and what they said which I have quoted at paragraph 12 is that where you have no right in domestic law to remain in occupation, the proportionality of making an order at the suit of the local authority will be supported not just by the fact that it will serve the authority’s ownership rights, it will also be supported by the fact that “it would enable the authority to comply with its duties in relation to the distribution and management of its housing stock, including, for example the fair allocation of its housing, the redevelopment of the site, the refurbishing of substandard accommodation, the need to move people who are in accommodation that now exceeds their needs and the need to move vulnerable people into sheltered or warden-assisted housing.  Furthermore in many cases other cogent reasons, such as the need to remove a source of nuisance to neighbours, may support the proportionality of dispossessing the occupiers.”  Now what was accepted, as I understand the judgement by the Supreme Court, is that local authorities do not have to prove that there is a legitimate aim that they are pursuing in these sorts of cases; it will be taken as read that where they have a legal right to the ownership of the property they are pursuing a legitimate aim.  If they want to rely on something else above and beyond that they will need to plead it but the onus will be on the tenant to demonstrate that, despite the fact that at law the landlord is entitled to possession, there is some reason why it is not proportionate in this particular instance.  Whilst they would not use the term “highly exceptional” they did say they made it clear that in virtually every case where the residential occupier has no statutory or contractual protection and there is an entitlement under domestic law to possession, there will be a very strong case for saying the order for possession would be proportionate but in some cases there may be factors that tell the other way.  Now I find it difficult to see why that is not saying it is only in exceptional cases.
So that was their conclusions on Strasbourg.  They went on to say how does that apply to possession in the domestic forum?  As far as secure tenancies were concerned you were going to have to establish reasonableness and you should have the same result whether you apply proportionality or reasonableness.  They are slightly different analytically.  I had hoped today to perhaps diverge into some analysis of what we mean by proportionality but I fear that really there is not time.  But some of you will be familiar with the old cases such as Daly, there is a more recent case which is E v Royal Ulster Constabulary 2009, Appeal Case 536, where the court looked at proportionality but more in the context of judicial review cases and where they cited what had been said in Daly and it is not the same as reasonableness; it is more of a balancing exercise but we could, again, have a whole seminar on what is meant by proportionality and we just do not have time today.  But, obviously, any contributions from the floor I am very happy to have at a later stage. 
The Supreme Court accepted that they were going to put a new potential obstacle in the way of possession orders being made in domestic law.  They said “The wider implications of this obligation will have to be worked out.  As in many situations, that is best left to the good sense and experience of judges sitting in the County Court.”  So it is up to us to make sure that judges do understand what the law is.  Having said that, and having said that they recognise that introductory tenancies and homelessness cases were going to be dealt with in the Supreme Court in the Salford v Mullen case, they then set out some general points which you will find at paragraph 17, page 4.  It only comes into play where a person’s “home” is under threat; it is open to argument whether the premises are the person’s home.  As a general rule Article 8 will only be considered by the court if raised by the occupier in the proceedings, a bit tough if you are unrepresented.  If Article 8 is raised, the court should initially consider it summarily; if the court is satisfied that, even if the facts relied on are made out, the point would not succeed; the defence should be dismissed so you should plead it very carefully.  If domestic law justifies an outright order for possession, the effect of Article 8 may, in exceptional cases, and they did actually use the words “exceptional cases”, justify granting an extended period for possession, suspending the order or refusing it altogether.  The conclusion that the court must have the ability to assess Article 8 proportionality of making a possession order may require certain statutory and procedural provisions to be revisited.  They have specifically referred to Section 89 which you will all recall is the limited extended right for someone to stay for up to 6 weeks where there is a hardship and CPR 55.  I think there are some arguments there as well about what do they mean by that and how would that work?  But we might perhaps come back to that in a moment.  
Then very importantly the last point vi) which was an intervention by Jan Luba QC on behalf of the EHRC.  Proportionality is likely to be a more relevant issue where the occupants are vulnerable as a result of mental illness, physical or learning disability, poor health or frailty and that issue may also require the local authority to explain why they are not securing alternative accommodation in such cases.  That is really important; I think it is one of the points to pick out above and beyond Article 8 becoming the defence.  It is a very important issue for those of you who have got vulnerable clients; that may well be the tipping point which makes your case exceptional and means that it is not proportionate for your client to be evicted at least until the local authority has identified where they are going to go. 
Application of this conclusion to demoted tenancies, just to remind you of the wording of Section 143D, “The court must make an order for possession unless it thinks that the procedure under Sections 143E and 143F has not been followed.”  The court in the Court of Appeal had said as a result of that, procedurally, nobody had done anything wrong in this case and therefore the court could not intervene.  The Supreme Court, in effect, read in the word “lawfully”, I think unless it thinks that the lawful procedure has not been followed and they viewed lawfulness as a sort of inherent requirement saying it is not just about following correct procedures but it is about rules of natural justice and if you have not allowed someone to put their Article 8 defence in then it has not been a lawful procedure as such.  You may quibble with the way that they came to that conclusion but that it is the conclusion they came to; they, in effect, read it to make it compatible and the alternative would have been to find it an incompatible provision which, really, would have helped no-one so in some ways it was best.  That is how they chose to do it and far be it from me to say that they were wrong because the alternative would have been, frankly, rather a mess.  They disapproved of the Manchester CC v Cochrane in the Court of Appeal decision to do with introductory tenancies.  One therefore assumes that when the Salford v Mullens case gets to the Supreme Court they are not going to say that the introductory tenancy regime is not a regime where Article 8 proportionality defences cannot be raised.  One assumes that they are going to accept that they can be.
Moving on to paragraph 21, two further points were added regarding demoted tenancies; there are no express fetters on the nature of the grounds that a local authority can rely on when invoking possession.  The point being that if you are a local authority and you serve a notice during the year of the demoted tenancy, it does not have to relate to the breach of the tenancy; it could be something else that they rely on.  That is quite important because I think most of us were probably used to local authorities relying on a breach of the tenancy and what they are saying is it does not specifically have to be; it can be something wider than that.  As far as demoted tenancies are concerned, it would only be in highly exceptional circumstances that an Article 8 proportionality defence would work because there would have already been a process whereby the reasonableness had been tested and the tenant would have been given a notice warning them of what the grounds were when the notice was served.  They then applied that to the facts of the case .I am not going to go through all of them but they said that a notice containing one bad reason does not mean the whole notice is bad unless you can imply some bad faith on behalf of the landlord.  They also said that you can clearly rely on matters that have arisen since the notice was served.  So the Panel can rely on matters that were not in the notice in deciding either that the eviction should go ahead or not.  They concluded that Mr Pinnock and his partner should be evicted and it is probably worth your while having a look at what they said because arguments were raised that many of you would think are reasonable, such as why don’t they go for an ASBO or an ASBI?  There were only three incidents, all involving children who it was said did not live at the family home.  That was a factual dispute but the Court did not feel they needed to resolve that; they felt that even if they held the facts in favour of Mr Pinnock, nonetheless in their view the appalling history meant that these three incidents that had occurred were sufficient to say enough is enough and a demoted tenancy was justified so they found against Mr Pinnock in the end.

What does it all mean?  Well it is a fundamental change in focus for housing lawyers.  It does mean that, if you are a tenant or an occupier of a local authority or a social landlord, you may run a proportionality defence.  But you should exercise some caution; those of you who are solicitors need to look back in your files and see whether there are cases that you now need to amend where there was something extra, some case where you thought actually if only I could run Article 8 this would have worked.  You can amend those cases and now plead this.  But where will they particularly apply?  Well it seems to me, and I have cited this in paragraph 2 and I am sure there are many other areas that people can think of, mandatory grounds of possession, secure tenants who have lost security either through non occupation or assignment, termination of joint tenancies by notice to quit, some trespasser cases, and vulnerable cases.  There are obviously issues that I have touched on briefly ie Section 21.  I think if you have a social landlord with a Section 21 where you think this can be run, you plead your defence under Article 8, query whether an argument might be made that the whole Section 21 regime is incompatible with the process.  Now it might be you find that you have got landlords arguing incompatibility because from their point of view that means if they are successful your client will not be helped.  I raise these; they are issues that need to be thought about but I do not want to make this too esoteric.  At the moment the idea is to get the facts and the ideas across.  There are a lot of esoteric ideas which I am sure if you go on to some of the websites like Nearly Legal you can have a debate. 

In considering proportionality, it is very important to bear in mind that the court can decide factual issues when they are assessing proportionality so that is a major point because, obviously, under the conventional judicial review approach that really was not possible. As I said before, the issue is more relevant where you have a vulnerable tenant.
There seems to be a little bit of debate about whether Gateway A and B are dead, A and B you will recall from the other cases.  My view is that they probably are dead as a terminology.  Gateway A, all it means is that you will now argue, if you want to, albeit that it does not help your client, that the statutory regime is incompatible with the Convention because for some reason you are not able to argue Article 8.  It does not help your client to get a declaration of incompatibility so to be avoided if possible.  Gateway B was the traditional argument that you forced yourself into a defence by arguing judicial review challenging the rationality of the decision.  That clearly has gone.  It could be argued that you could still argue those points where you have a policy issue, as in McGlynn v Welwyn Hatfield DC, they failed to follow their own anti-social policy so you are not so much relying on the facts of your personal circumstances of your client but rather that there has been a procedural failure by the local authority.  I personally think that you can still plead those as an Article 8 defence because if there has been procedural unfairness that is something which means that it is no longer proportionate to make the order because it affects your client; it was a lack of fairness and that is an issue that goes to proportionality.  I do not think it matters a great deal how you term it; the point is either way you can run them as defences.
At paragraph 6 I just draw attention to some of the points to remind you that this is not a gravy train that we are all on where we can suddenly plead these all the time.  Please be cautious because if you plead them in the wrong cases you are at risk of making bad law.  I think that where they may be very useful, particularly, is where you have a short-term position.  For instance, I use this example because it is one that I used not very long ago, where you have a client where you know you cannot prevent the eviction long term but you need three months because your client’s eldest child is say about to do their A levels and you could argue, Article 8 proportionality.  It is not proportionate at this point in time to make this order; it is not saying it cannot be made later but you could maybe get it suspended for more than the six weeks which is all that is possible under Section 89 exceptional hardship.  Maybe your client is having chemotherapy at a local hospital and to move them at this point would be disproportionate unless they are going to offer you accommodation somewhere nearby; those sorts of issues where you may find that this is a very useful tool.
I will now move on to the Equality Act which came into force on 1 October of this year.  I have set it out in detail in my handout and this is based on a bigger paper produced by Jim Shepherd and I in chambers, which you find the link to at the bottom of page 8.  In essence, those of you who were pleading DDA defences and suddenly came up against a brick wall when Malcolm was decided in the House of Lords are back on track and can start pleading them again but in a different way.  I am just going to take you to discrimination arising from disability which is at page 11, it is the new concept.  You are still going to have to establish disability pretty much the same as you did before if you want to argue a disability defence.  The only major difference, I would say, is under normal day to day activities note you no longer have the capacities that you had to squeeze your client into; they have gone.  The only Code is still the Code that applied before which is the Code on Guidance On Matters To Be Taken Into Account In Determining Disability; that still applies but obviously with that reservation.  There are some new regulations, the Equality Act 2010 Disability Regulations, which will assist you.  If you turn to page 15, the new Section is Section 15, Discrimination arising from Disability:, a person discriminates against a disabled person if he treats B unfavourably because of something arising in consequence of B’s disability and he cannot show that the treatment is a proportionate means of achieving a legitimate aim.  This is another example where proportionality is creeping in so these are two areas where you as housing lawyers are going to have to get your head around the concept of proportionality and legitimate aims.  You may as well start working on it because it is coming in a number of different ways now.  This, basically, reverses the effect of Malcolm.  You now have the concept of unfavourable treatment, not comparators.  The concept is a broad one.  Any disadvantage to which B is subject to will be less favourable treatment; it does not have to be a material or tangible loss so depriving someone of a choice can be less favourable treatment.  It is not unreasonable treatment; it less favourable treatment.  There is no requirement that there has to be a direct link; the causation can be indirect so the classic example for us would be someone who has got rent arrears because of mental health problems or nuisance that arises because of mental health problems.  
Justification: the person who is seeking to justify the unlawful treatment can avoid liability if they can show justification; the burden is on the landlord to show that the treatment was a proportionate means of achieving a legitimate aim.  The person arguing that has got to set out what the legitimate aim is and at paragraph 14 I set out what is meant by saying it is proportionate.  It has got to be something that will involve considering whether the means sought to achieve the aim are appropriate and reasonably necessary to achieve the aim.  
Then there is the issue of knowledge; the person, the landlord, has to prove that he did not know and could not reasonably have been expected to have known of the disability at the time of the unfavourable treatment.  So if you can shoehorn your client into Section 15 you are back on track raising these cases.  In particular an example would obviously be a nuisance case where your client is perhaps a paranoid schizophrenic who plays his music very, very, very loud and very, very, very annoyingly because he has got a disability.  You may be able to rely on Section 15 to say you are unlawfully discriminating against my client and therefore it is not reasonable to evict him.  They will of course say that they are pursuing a legitimate aim which is he is actually driving everyone in the block round the bend because he is playing his music so loud.  So those would be your balancing factors.  
Reasonable adjustments: the concept is similar to what it was.  You do need to read it because it is slightly changed with regard to the requirements which I have set out at paragraph 3 on page 18.  There is a very important new section which has not yet come into force but, hopefully, if it does you will be able to request a reasonable adjustment in relation to common parts which would include physical changes to the common parts.  The other reasonable adjustments do not apply to physical changes where they are in the premises.  The concepts are pretty similar to the old ones but you need to look at the detail to address that.

Finally I would like to draw your attention to the case of Pieretti v London Borough of Enfield.  This is about the equality duty and disability.  It was a very interesting challenge under Section 49A of the Disability Discrimination Act about a couple who were found intentionally homeless.  They had an assured shorthold tenancy and the landlady got a possession order and then she told the local authority that the reason she had got it was because of rent arrears so Edmonton found them intentionally homeless.  The husband had indicated that he and his wife were disabled; the GP had sent in a report saying that the husband had severe depression due to various issues and what was argued was that there had been a failure to consider Section 49A which says, “Every public authority shall in carrying out its functions have due regard to … d) the need to take steps to take account of the disabled persons’ disabilities even where that involves treating disabled persons more favourably than other persons.”  What the appellant argued was that in assessing the homeless application, the local authority must have due regard to the need to take steps to take account of the couple’s disabilities.  The respondent said that the Section had no relevance.  If you want to see Lord Justice Wilson demolish someone else’s argument you can go to the judgement where he explains why he does not accept the respondent’s argument. He concluded with the dicta in Cramp v Hastings which was to the effect that the reviewing officer only had to consider those matters that were obvious and had been brought to his attention.  He said that that needed qualifying in the light of Section 49A (1) and that the reviewing officer was in breach of her duty because she had failed to take steps to take account of the disability.  She had failed to make further enquiries looking to see whether the disability that they suffered from was such that it might have impacted on good faith or intentionality.  Then they decided that having reached that conclusion they would allow the appeal and they did not have to send it back.  I have to say I could not quite work out how they made the decision to vary it and it is a very interesting use of the DDA.  That Section still stands because the equality duty under the new Act has not been brought into force by the Tory Government.  So you have another little weapon in your armoury here, potentially, in Housing Act appeals.  
Chair:  I will now introduce our second speaker Andrew Brookes, who is a partner and head of the housing and property dispute resolution department at Anthony Gold, a firm of solicitors in South London.

Andrew Brookes:  I am going to highlight some cases in six areas, which hopefully will be useful for you in every day practice.
The first one is the issue of whether a possession hearing, particularly a first possession hearing, is a trial and is the case of Forcelux v Binnie from the latter part of last year.  Briefly, Forcelux began County Court possession proceedings, a hearing was set for September 2007 but Mr Binnie, not living there, was not aware of them and in his absence a possession order was made.  It was only in February the next year that Mr Binnie made an application to set aside the possession order.  On appeal the Court of Appeal determined that the first possession hearing in September 2007 was not a trial but simply a hearing.  At the bottom of page 1 I have set out why the Court made that decision by quoting from the judgement.   Why was that important?  Well, it allowed the Court to set aside the possession order under CPR3 rather than CPR39 where there are a very restrictive series of factors which we are probably all familiar with in setting aside orders.  The problem in the Forcelux case was the delay precluded an order being made under CPR39.5, but using the Court’s general case management powers the Court was able to set aside the order of September 2007 because it was not made at a trial.

That case was used in the second case that I have quoted, which is Islington LBC v Cecil and Grace Markland at the bottom of page 2.  This is interesting because it raises the question of where the boundaries of the exceptions in Forcelux v Binnie might be.  In that case Islington brought a claim for possession against Mr Markland after Mr Markland served a notice to quit.  That first hearing Mr Markland did attend, unlike Mr Binnie, and he handed in a pro forma defence, effectively with a public law defence.  That was dismissed and an order made.  Using Forcelux, Mr Markland applied to set aside the order under CPR3 but on appeal the circuit judge refused to set aside the order and, effectively, decided that that hearing had been a trial and CPR3 was therefore not appropriate in that case.  Of course CPR39 was not appropriate because he had attended.  However, in that case the Court did grant an appeal against the possession order.  So what does it all mean?  Well, it should give some additional scope to set aside possession orders, particularly in, for example, circumstances where an order has been made in the tenant’s absence but there has been a substantial delay in making the application to set aside; it is that sort of scenario that might be successful.  It is conceivable, despite the Markland case, that a set aside under CPR3 might be possible even if the tenant did attend and that would depend on whether the first hearing was a trial or not and might depend exactly on what happened.  That gives you a rather difficult decision over whether to apply to set aside or whether to appeal but I would certainly say that if you are going to apply under CPR39 you would want to, in the alternative, apply to set aside under CPR3.  So that should be helpful in quite a few cases.
I will now move on to the second area, nuisance and anti-social behaviour, and a very important issue which has raised its head over the years: can a landlord be liable to tenant A for the anti-social behaviour of tenant B or visitors or others attending tenant B’s property?  So this case was Octavia Hill Housing Trust v Terri Brumby.  Ms Brumby was the assured tenant of Octavia Hill Housing Trust and she lived in a flat in a block and she alleged that visitors to a tenant in another flat in the block were responsible for nuisance and that that nuisance took place particularly in the common parts, the approach to the flats, the communal stairwell, etc.  Of course those common parts were retained by the landlord and were not demised to the other tenants and for that reason she argued that the landlord’s failure to take steps to abate the nuisance meant that the landlord had adopted the nuisance.  Now applying some now fairly old case law, Mowan v Wandsworth and Hussain v Lancaster Octavia Hill attempted to strike out the claim but the High Court agreed with the County Court judge that the relevant case was Sedleigh-Denfield, which I have mentioned there and O’Callaghan and that the case should not be struck out; there was an arguable case and that whether the landlord had adopted the nuisance was a question of fact which could be determined at trial.  I would be interested to know if that one has got any further.  

Now that is an interesting case and what does it mean for you?  Well, where the nuisance is being perpetrated within the demise and within another flat, it probably does not get you anywhere because it will only be where the landlord has specifically authorised a nuisance that the landlord could be responsible and that is, of course, highly unlikely.  But anti-social behaviour, nuisance perpetrated by other tenants or other people in common areas of the flat may find a case in nuisance and that could be anything from loitering in stairwells, anti-social behaviour in common parts, feeding pigeons maybe, repairing cars, all that sort of thing, I do not know about repairing cars actually but it opens the possibility of claims and also, perhaps to be decided, whether inaction by a landlord may fix them with liability.  So that is nuisance.
The third area is tolerated trespassers and the Supreme Court’s decision in Austin v Southwark London Borough Council.  It is worth going through the facts briefly of that just to understand the Court’s decision.  The tenancy was originally held by Alan Austin and a suspended possession order was made against him in 1987 and he became a tolerated trespasser from that time, although Southwark never enforced the order.  In 2003, so many years later, Alan’s brother, Barry, moved in with Alan to care for Alan as he was seriously ill and in February 2005 Alan died.  Southwark then served notice to quit and began possession proceedings and Barry applied to the County Court to be appointed to represent Alan’s estate and why?  So that he could apply for an order under Section 85(2) to postpone the date of possession, thus reviving the tenancy and allowing him to succeed.  Through all the lower Courts that was unsuccessful but in the Supreme Court, in an overturning of Brent London Borough Council v Knightley, the Supreme Court decided that the right to apply for postponement of an order for possession was an interest in land capable of being inherited and that Alan’s estate could apply under Section 85.  For those specific circumstances, of course, that case is extremely helpful so we are talking about people here who would otherwise succeed to a tenancy but find out that the deceased was a tolerated trespasser.  Now they can, by being appointed, apply to revive the tenancy and have the possibility at least of succeeding. 
For me this case is just as useful for the comments generally on tolerated trespassers and there was some memorable language used by Baroness Hale in particular about Long[?] etc. describing tolerated trespassers.  Of course, there are still thousands upon thousands of people who were tolerated trespassers and applications to revive for that period are still possible.  You will see that the quote there, “Even if some local authority landlords might have welcomed not being able under a contractual obligation to repair properties for which the occupier was not paying the full rent, they would also have acknowledged that it could not be right for them to be able to charge the equivalent of the full rent which was calculated on the basis that they did have an obligation to repair.”  So if we are talking about, for example, disrepair claims for the period before the Housing and Regeneration Act brought back the tenancies and perhaps applications under Schedule 11, it seems to me that that quote that if the local authority was charging a full rent they can hardly argue that they should not have an obligation to repair can be used in their favour.  Although I notice that there is a case that I have quoted, which was reported in LAG, which did not quite go like that.
On to homelessness: 2010 I think is the year of gatekeeping cases and that is the issue that I want to concentrate on, because it seems to me that that for practitioners is what is really holding our attention and is still a very substantial issue.  There are a number of cases which have come through, many of them against Birmingham, and the first one of those is Kelly & Mehari v Birmingham City Council.  In those cases, first of all Mr Kelly applied as homeless after being asked to leave the family home.  He was a vulnerable individual and therefore in priority need.  Mr Mehari and his family applied as homeless after having handed back the keys to their rented flat.  Perhaps what I have not made clear on the notes here is that what they were asked to do was to fill out an extra form which was supposed to assess the risk of harm if they were asked to return to the accommodation that they did have.  That extra step is not something envisaged by Section 188 and the Court in that case determined that the policy of having that form to complete was unlawful.  So that was a successful challenge to a gatekeeping policy, as it were.  Moving over to page 6 there is the case of Khazai & Ors v Birmingham City Council and also Mirghani & Azizi.  This is a recent one which has come out since the last HLPA meeting on homelessness.  There was an email from a manager inside Birmingham City Council which said, “Please note with immediate effect all single homeless who are presenting as homeless/roofless and domestic violence victims requiring refuge must be referred to the appropriate funded support service.  We should not be completing a homeless application.”  In accordance with that, Mr Khazai’s homelessness application was not processed because he fell into that category.  Not surprisingly, that email was unlawful and there was no proper compliance with Part VII at all really, but Section 188 in particular.  The case is interesting because there was an attempt to make a claim against the individual officer but that was unsuccessful and it was not misfeasance in public office in that particular case.  But what also came out during the course of those cases was that it appeared that Birmingham had a policy of making Section 184 decisions on the same day and that, of course, meant that they could escape from providing Section 188 temporary accommodation.  The Court determined that there was not a blanket policy in that case but I understand that the individual applicants were successful.  So more unlawful gatekeeping.
The next case, Bury Metropolitan Council v Gibbons, is a very useful one.  I know it was mentioned at the last meeting but I am going to do it again just because I think it is very useful for two reasons.  The applicant, Mr Gibbons, was told to leave by 27 September.  He approached Bury on 9 September and made a housing application but no-one told him that he should apply under Part VII as homeless and Bury did nothing at all, in fact, at that point.  Later he did apply as homeless and there was a review and an appeal.  The interesting thing was, as I have quoted from the judgement there, that the Court said that the council’s omissions to comply with their homelessness duty were relevant to the question of whether Mr Gibbons became homeless intentionally.  That, I think, is useful because it will mean that on review you can examine the local authority’s actions or contact between them and, perhaps, challenge an intentionality decision on the basis that the council itself should have acted at earlier point.  

Finally on homelessness there is Raw v Lambeth London Borough Council, a more local one to this part of the world for London where Mr Raw applied as homeless.  Lambeth referred him to a private lettings scheme and discontinued their homelessness enquires at that point.  Fortunately Mr Raw had solicitors who were very much on the ball and they challenged that.  However, by the time the case came to trial Lambeth had reinstated Mr Raw’s homelessness application and unfortunately it was hypothetical and the Court refused to deal with the policy aspect.  So briefly, what does it all mean?  Well, statutory duties are there to be complied with.  If someone appears to be homeless the duties are quite clearly set out under Part VII and a written decision under Section 184 is needed and temporary accommodation pending decision should be offered under Section 188.  I suppose it also goes to show that challenging policies is by no means impossible but is more difficult than challenging individual decisions.  I must mention the excellent article in October/November LAG by Jan Luba QC and Liz Davis on the whole issue of gatekeeping.

Moving on to tenancy deposits.  Last week, after a long wait it has to be said, the decision in Tiensia v Vision Enterprises Ltd which was heard together with another case called Honeysuckle Properties v Fletcher, came out.  In both of those cases the landlord had issued possession proceedings on the basis of arrears of rent and the tenants had counter-claimed on the basis that the deposit was unprotected.  What happened was that the landlord put the deposits into the Tenancy Deposit Scheme and by the time it came to hearing both deposits had been protected.  Did the landlord escape the three times penalty for failing to protect the deposit?  Yes, said the Court of Appeal which held that the Draycott case which I have mentioned below was correctly decided and in short there is no penalty within the legislation for protection later than 14 days, provided that the deposit is protected before the hearing.  So to that extent the Court in Tiensia went even further than in Draycott and so in summary a landlord can protect a tenant’s deposit at any stage right up until the hearing as long as they then serve the prescribed information.  On page 9, I mention Draycott but Draycott is still authority because an agent can sue for three times deposit as well the actual landlord and that is a High Court decision.

I have highlighted a couple of County Court decisions which, of course, are not binding but are quite interesting and useful.  In Green v Sinclair Investments Ltd the landlord had paid the deposit back to the tenant’s bank account before the hearing.  The decision in that case was they could not claim the three times deposit.  Baafi v Mapp, which did go to appeal before the circuit judge, is still helpful for tenants in the sense that what happened there was that the landlord had registered the deposits but the rather antiquated tenancy agreement did not deal with some of the prescribed information and it was held that partial compliance with the requirements was not compliance at all.  That was on appeal.  On page 11, the Qurat Ul-Ain Zia v Mourtada case is still a fairly common situation where the tenancy started before the Tenancy Deposit Scheme came into existence in April 2007 and then was renewed and there was a deposit paid before the Scheme came into place.  No extra deposit was paid.  In that County Court case, at least, it was held that the deposit, while not physically repaid and paid again, was nonetheless renewed each time and was not therefore protected when it should be.  I will skip over Hashemi & Johnson v Gladhurst Properties which you can read for yourselves.  
Very briefly what does it all mean?  You can sue the agent, so says Draycott, late compliance up to the door of the Court is possible and it is going to make running those defences very difficult.  However, you should not forget in these cases which have concentrated mainly on the three times deposit claim that tenancy deposit legislation still should be effective to defeat a possession claim based on a Section 21 notice if the deposit is not protected.  It is still to be decided, in particular, whether the three times claim can be defeated if the tenancy has come to an end, which it often will be by the time the matter comes on to trial.  That is on the basis that the landlord will not be able to comply with the prescribed information even late because it has not been served on the tenant because the tenancy is no longer in existence.  I am sure there is going to be some fun and games about the assured tenancy limit which went up on 1 October and what happens to deposits taken for tenancies where the tenancy comes within the assured scheme from 1 October?  Another point which does not seem to have appeared very much is that it is always worth checking with your client who you are acting for whether the property might actually fall within the definition of HMO because, of course, you cannot use Section 21 on that basis.
Moving on finally to the case of McIntyre & Anor v Gentoo Group Ltd, judicial reviews of decisions by housing associations; a very lengthy and complicated judgement.  The facts you need to know are that North Sunderland Housing Company refused to permit a mutual exchange unless Mr McIntyre paid off an historic debt for rent arrears accrued when he lived at another property owned by Sunderland City Council.  So there was a judicial review of that policy and that decision.  Relief was refused in that case, I should say, but the Court found that the application of public law was not limited to judicial review or just to cases where public law is raised as a defence so judicial reviews of housing association decisions, unless and until Weaver is overturned, are still possible, for example in allocation of housing, housing transfers, etc.  In matters relating to tenancies such as assignment, succession, etc. there are often private law remedies involved, such as the 1988 Act which deals with assignment of tenancies and which was at issue in McIntyre, but you can bring public law matters within those private law proceedings and I think there is plenty of scope for further litigation and Court decisions on those sorts of particular issues.  
Chair:  I would like to thank both our speakers and now request any questions from the floor.  If there are no questions, we will move on to the Information Exchange.
James Bowen, Garden Court Chambers:  There is just an update on Tiensia which is that the Court of Appeal refused permission to appeal but what they said is this: “Permission to appeal to the Supreme Court is refused.  The Court records, however, that it recognises the issue raised by the appeal as to the answer to which the Court was not unanimous is one of general public importance and that the Supreme Court may regard the issue as meriting its consideration on a further appeal.”  That is something of a red light but there is an issue as to funding because as a result of satellite litigation Ms Tiensia is being housed by the London Borough of Croydon.
Robert Latham, Doughty Street Chambers:  As you know, on Monday two things happened: First of all, the housing providers' new contracts started and they have had to take on advisors to deal with debt and welfare benefits.  On the same day the Government published its legal aid proposals and these new staff will soon be out work because housing providers would no longer be dealing with welfare benefits and debt.  This demonstrates the delights of working with the Legal Services Commission.  Can I assume that everyone has a basic knowledge of what is proposed?  The headline is this: we are not going to be hung at dawn, but we are going to lose an arm and a leg.  We should prepare for this.  I would like to start on Friday when LAG had their social welfare law conference and published the findings from a nationwide opinion poll survey which asked the public what they thought about advice and where advice should be given.  No 1 was child protection with 70% saying it should be a priority area.  No 2 was housing with 67%.  We should thank this Government for putting housing so much higher on the political agenda than it was 12 months ago.  We then drop down to 53% for employment, 36% for debt and benefits and 17% for divorce and relationship breakdowns.  We need to focus on this; that the public do think that housing is important.  

I would then like to move on to report on a meeting which I attended yesterday on behalf of HLPA which was convened by the Justice Minister, Jonathan Djanogly, with a number of stakeholders.  Firstly it is quite clear that the Ministry of Justice is solely in charge of these proposals.  The LSC now has no role in policy.  It is clear that the LSC is not entirely happy with some of the proposals, for example, education is coming out of scope to save a modest £1 million.  The LSC disagrees with that.  Secondly, No 10 has become involved.  You may have seen Frances Gibb's exclusive in The Times on Monday.  We know that that came from No 10 because it was a draft of a report which was dead meat by the time it was leaked. This seems to reflect the new Cameron/Murdoch concordat which is why the BBC are being sidelined at present; a concordat which was agreed two years ago.  It was dead meat because Frances Gibb included a proposal to save £185 million by restricting advice at police stations to telephone advice. That proposal was withdrawn after the decision of the Supreme Court in Khader v HM Advocate Scotland on 26 October where it was held that suspects were entitled to advice from a solicitor in person.  It is interesting because it does raise an important point, does the package add up?  And what did the Ministry of Justice do to try and find that additional £185 million over the subsequent two weeks?  

We all know the Ministry of Justice has to make £2 billion savings out of an overall budget of £9 million.  They propose to take £350 million out of the legal aid budget which they describe as £2 billion.  This starts raising concerns because the current budget is closer to £2.1 billion or somewhat more, so it may be that more needs to come off.  Savings of £178 million are to come from family. I find it difficult to sort out how much is coming from crime, but what is quite apparent is that substantial sums are coming from taking chunks of work out of scope for civil legal aid; the largest items being welfare benefits, £22 million being saved, all coming out of legal help.  Asylum and immigration; there will be public funding for asylum but immigration is coming out to save £18 million.  Debt is coming out, save where there is an immediate risk of homelessness, saving £17 million, all legal help.  Clinical negligence, £17 million coming out, again clinical negligence coming out of scope, save for exceptional cases.  The savings from housing are £12 million, £7 million legal help, a 31% reduction, £5 million from legal representation, a 17% reduction.  You get these figures not by looking either at the cuts proposals or the Government’s response to Jackson, which was published on the same day, but if you go to the MOJ website and the details contained in their numerous impact assessments and equality impact assessments.  

The Minister’s spin: Labour had had 30 consultations over a period of 5 years.  There is to be no more salami slicing, rather they are embarking on the most radical review of legal aid since 1949.  The Government then trot out figures as to how we spend so much more per head than other European and common law countries and I think those figures are open to challenge.  A number of further reviews are coming up in the spring; civil procedure to simplify the system, courts reorganisation and, as you know, the Government intends to close a number of County Courts and we need to focus on that.  The Minister of Justice is also commissioning a report on an impact on outcomes for litigants being unrepresented.  This is currently being scoped.  The Minister said there was no reason why details of this project should not be made available and we ought to push for that.  What the Minister did say was that the Government thought the current system was too complex, too bureaucratic, over reliant on lawyers, geared towards winner takes all and premised on the view that the state has a duty to resolve disputes.  I must admit I always thought that the core responsibilities of the state were 1) to keep us safe, and 2) to provide a mechanism to whereby our disputes can be resolved so that those with a grievance do not take to the streets with their shooters.  Apparently that is no longer the approach of this Government.

Competitive tendering: the Minister was grateful to the LSC for their recent challenge because it brought home to him that in future price must be the determinative factor in deciding how to allocate tenders and we need to take that to heart.  The Government will be bound by the 2008 deed of settlement which is the agreement between the Law Society, Ministry of Justice and the Legal Services Commission in the last round of litigation which means that the current legal aid contracts, apart from family, will be allowed to run until 2013 as will the CLACs.  But quite what happens when welfare benefit and debt comes out I am not quite sure.  The Minister did concede that primary legislation would be required before those changes can be implemented.  As you may have guessed, there are to be no more CLACs, and as far as contracting and tendering are concerned, crime is going to be hit first.  However, the Government is having a re-think about the last Government’s proposals which were published in the spring and new proposals are going to be published next spring with a view to having competitive pricing in crime being rolled out in 2012 onwards.  

I asked about Law Reform: the Minister did not have the Law Commission’s Rented Homes Bill on his agenda but it does seem to me this idea of triage is linked to Law Commission’s proposals.  We also had the Law Commission’s third report, Housing; Encouraging Responsible Letting.  I challenge HLPA members to come up with a figure as to how much could be saved if housing law were to be simplified and district judges did not have to deal with what I compute to be 10 different forms of tenure at present.  I suggest a figure of £2-3 million a year and if we throw that back to the Government, perhaps we can actually start moving on to the next issue as to what remains within scope for housing.  I did raise with the Minister, somewhat ironically, that you will get legal aid if you are about to be evicted by a landlord through the Courts, but if Mr Nicholas Van Hoogstrassen comes with his heavies and forces you out, you would seem not to be able to get any legal aid for a civil remedy because breach of comfort of quiet enjoyment comes out.  This took the Minister somewhat by surprise and I suggest that this is an open door when we start to argue about scope.  There is an interesting overlap between scope for housing and scope for public law.  It was suggested that a novel “action from rehousing” would come out of scope.  We need to explain what allocation challenges are and how they do fit in with homelessness challenges and with other areas of public law and I think we can keep those in.  The core services the Government wants to fund are human rights, public law and housing where there is an immediate risk to a client’s security or their welfare.  And within that, community care, mental health and asylum stand.  We need to make the case very strongly that housing stands very closely with public law and human rights and that there are core values which we need to fight for.

Gate keeping, telephone and general advice: the Green Paper states that the CLA helpline will be established as a single gateway to civil legal aid services.  The Green Paper at 4.272.  How, I ask, will a national helpline work in housing cases?  The advisor needs local knowledge, may need to see documents and must know what questions need to be asked.  I suggest that an advisor aware of their limitations is likely to have to refer a very large number of housing enquiries to more specialist advice in any event.  The Minister indicated that he was not committed to a monopoly supplier but then added that Citizen’s Advice had very interesting ideas which he had been considering.  Currently, Citizen’s Advice only received 20% of their income from the Legal Services Commission, £29 million compared to £71 million from local authorities.  Law Centres, incidentally, receive about 50% of their income from the Legal Services Commission.  James Sandbach, who was at this meeting, explained how Citizen’s Advice currently employs 300 specialist advisors funded by the LSC.  As I heard him, it was specialist advisors rather than lawyers who were supervising advisors.  The Green Paper states, “There is no reason to believe that alternative forms of advice and assistance will cease to be available.”  This is very interesting, The Legal Services Commission only funds about 20% of advice but the other major sources of funding from Local Government and other Government Departments are all going to be under similar pressure.

The Minister was asked whether the Government had considered carrying out any impact assessment of the combined effects of 1) changes in substantive rights to welfare benefit, and 2) the withdrawal of funding for welfare advice.  The Minister responded that there were no plans to at present.  But again, perhaps it is something that we ought to push for.

Let me move on, finally, to a few issues which I will take very quickly.  Eligibility: clients will have to have to contribute more.  Richard Miller asked the Legal Services Commission to come up with figures.  At present contribution levels have gone up.  In what percentage of cases are potential clients refusing offers of legal representation because of the cost?  He was told that the Legal Services Commission would provide that information.  Earnings for lawyers; this is the arm and leg stuff.  General fees to go down by 10% and more legal representation will be paid at risk rates.  It is suggested that the Bar will see a 42% cut in civil legal aid fees, which is why it is so important to consider this in the context of the Jackson proposals.  There are proposals there, such as one-way cost shifting and reforming cost rules in judicial review, which could apply equally to Housing Act appeals for which we should push I did hear a whisper outside the meeting from the Legal Services Commission about the principle that the polluter should pay and it does seem to me that there is now a strong argument that we should pursue.  That if we have gone through the appropriate protocol procedure and we have had no adequate response from a public authority and we then get a successful outcome, we should, as a matter of course, be entitled to costs.  I urge members to look at the Jackson proposals.

The deadline for responding to the consultation is 12noon on 14 February so we do not have a great deal of time.  We need to decide what stance we should take.  We need to be quite clear the base figure of £350 million is non-negotiable.  The sole issue which is up for consultation is how you actually achieve those savings and what fine tuning you can do.  The issue for us is what remains within scope?  I should add that in the paper there is no reference to the County Court duty possession scheme. The Minister said that at present that was neither in nor out and we need to focus on that.  We need to consider the gateway telephone advice service and how we can make the Jackson proposals work.  There is a much bigger issue and that is how we deal with the restrictions on scope for welfare benefits and debt, but my view is that we, as HLPA, need to take a very specific stance fighting the cause of housing, core housing social rights.  May I finish by saying on Friday there was real concern that housing might come out of scope completely and I do not think we can take it for granted that what is still within scope will stay there.  I still think there is scope for us to try and enlarge and bring in various areas which have been cut out when we can bring it within the core issues of the right to a home and/or the physical well-being of the tenant.  But in general disrepair, when it is not a defence to a possession proceedings and it is not particularly serious and relates to outstanding disrepair we are going to have to try and make CFAs work.  But my concern about the second paper on Jackson is that it seems to accept the defendant friendly proposals and not those which are friendly to the claimant.  There is also an issue as to whether Jackson on CFAs will work at all.  It certainly will not work if you simply take just half of the Jackson proposals, namely the defendant perspective.  So a few thoughts on which the Executive Committee would like to hear your views.  
Chair:  Thank you Robert, that was very helpful.  Does anyone have any comments or questions on that particular issue?

Vivien Gambling, Chair of HLPA, Lambeth Law Centre:  I think it would be very useful to know what people think about Robert’s suggestion about what stand HLPA takes in this consultation process and responding to the proposals on whether we take a housing specific line or whether we also argue for the retention of legal aid for welfare benefits and debt.  Because of course a lot of us in this room have jumped through hoops and turned our organisations upside down in order to make ourselves in a position to do just that; do the combination of housing debt and welfare benefits.  But overnight, as Robert said, one day you are doing one thing and the next thing those are taken from under your feet; a complete volte face.  That might be an issue for members so I think it would be very useful to have people’s views.  I have skimmed through the paper and I think it is interesting that when they talk about the areas of housing that will be taken out of scope, there is some recognition that housing clients are, if you like, more vulnerable than the average person in receipt of legal aid and in that particular section of the paper they say, well despite that we still want to take housing legal aid away from areas which are not defence possession, homelessness, where someone’s home is at immediate risk.  But that might be a scope for arguing in their own language or fixing on that recognition which is, of course, quite right, that a lot of our clients are very vulnerable.
There is a short article in The Guardian today by Julie Bishop who is Chair of the Law Centres Federation.  It is quite a punchy piece about the effect that it will have on clients and that is very interesting.  This is not directly from the article, I think it is a comment from somebody else that Julie had made that the assumption throughout the paper is that poor people are the same as rich people without money.  In other words they behave in exactly the same way, they can go to law in exactly the same way whereas what we know is that our clients are not like rich people without money and you can think of many clients of yours who, without access to legal representation, would not even think of taking their case to the welfare benefits tribunal.  I think one of the most worrying issues is this idea of the single gateway to accessing legal representation and quite how that squares with taking referrals from other organisations, again, a sort of holistic approach to advice, or providing on-going support to clients who you represent on a duty possession scheme; it is very hard to see how those two things can fit.  Various other parts in the paper which raise questions; they are not major points but if fees are reduced what does that mean for fixed fees?  There are details which, perhaps, they have not even thought of.
Obviously HLPA will definitely be putting in a response to the consultation and we will definitely think of other ways that we can campaign on this but I would like to encourage everybody to support the Justice for All Campaign which is the broad alliance campaign to fight to defend legal aid.  I do recognise that we are not going to end up with everything as it is but I think partly because of HLPA’s limited resources it is quite important for people to support and join in the broader campaign.  I will just mention two things; there is an All-Party Parliamentary Group meeting at the House of Commons on 24 November where I understand that there is limited space so if you do go to it there is a risk that you might not get in but Carol Storer, Director of the Legal Aid Practitioners Group who is very much involved in the Justice for All Campaign, wants to encourage people to come along to that.  Equally important, the formal launch of the Justice for All Campaign will take place on 12 January.    

Another fairly important point on experts’ fees; the proposal in the paper is to reduce experts’ fees to £50.00 per hour so I think we have to very quickly start talking to our expert surveyors and think of very good arguments as to why that it totally unacceptable.  There are other points I could make but I would like to hear from other people.

Mike O’Dwyer, Philcox Gray Solicitors:  I think it is too early to expect people to contribute in a meaningful way at this meeting to what came to us in the last hours.  It is over 200 pages long and there is Jackson in parallel.  It is an incredibly difficult thing to get your head round at such short notice.  I think HLPA needs a special meeting for the membership and I am not sure how can be done in view of the time constraints, but our conference will take place shortly so could we have an additional workshop on this topic?  There are an enormous number of proposals; some are, as Robert has pointed out, specific to housing, some are in parallel and some are interactive in terms of things like welfare benefits, etc.  Obviously HLPA will be contributing to the consultation but I do think that we need a separate meeting for members to discuss it.

James Bowen, Garden Court Chambers:  My teenage children say that I was lucky because when I was a teenager I had Vietnam and apartheid so I had something to properly protest because something was clearly right and wrong.  I cannot imagine anything more impactful, not just on us but on the people we represent.  It is hard enough for people trying to be a legal aid lawyer now; I fortunately went through grants at university.  We should be building the barricades; we should be almost preparing the Molotov cocktails.  Now I encourage engagement proper by HLPA's Executive but I also think there should be a parallel, serious level of protest so that we bring our entitled sense of rage at what is happening in a week where bankers are discussing whether it will be £7 billion or £5 billion the bonuses they are going to receive this month.  These cuts are scandalous and we should respond individually at very least appropriately.
Contributor:  Can I give you a view from the provinces?  I come from Mansfield in Nottinghamshire, a town of 100,000 people.  I am a volunteer with an organisation called Notts Unemployed Workers Centre.  We are specialists; we have a specialist contract in welfare benefits and we are very successful.  We take in people, probably a 30 mile radius, from round about Mansfield, rural areas in the main, small towns.  We have a debt team and a court service run by volunteers, well experienced, some of them are graduates in law, honours degrees, and we are very successful.  We cover the courts all within about 15-20 miles; a free service.  Last year the county council gave us £16,000; this year nothing.  Last year the local authority gave us £5,000; this year we might get £200.  Now in the town there is a local county court, there is a very good duty solicitor scheme run through Chesterfield Law Society and we are very grateful for that and that is a paid service.  If anybody wants advice who is not on benefit and cannot afford it nobody but us is taking them on because they cannot afford it, particularly on housing issues.  There are people out there who are above the CW1 level who cannot afford solicitors and formal representation.  Now I go to work about 7.45am every morning five days a week and I can guarantee now, in the last two or three months, that when I go to work there is queue of five or six people, all above CW1 level who cannot get advice.  We talk about a telephone service, they cannot get through to anybody, and there is no answer to anybody.  Where do they go?  Now that is just one small town in the Midlands.  We have an unemployment rate, officially, of about 6%.  I will tell you now, as a member of the Salvation Army Social Policy Team, it is more like 20% but the figures are fudged.  Now these Government cuts are hurting.  Who is going to carry the load when the cuts are carried through?  Who is going to be there at 8.00am in the morning trying to help people, because we are making our people redundant at Christmas because we have no money to continue.  We are just mirroring what is happening in various advice agencies up and down the country and frankly nobody is listening.  

Chair:  Anybody else got any comments or questions?  I would just remind people that if you are particularly enraged by this in the sense that James Bowen was talking about, there is Justice for All and for the more junior members there is also Young Legal Aid Lawyers who are quite active on this at the moment and we will be putting in a full response.

Jan Luba QC, Garden Court Chambers:  I wanted to follow up the attack on the arm and leg as Robert put it because a great number of the changes proposed in the consultation document will require primary legislation and therefore there is some way to go, even if the proposals are adopted.  But the changes in chapter 7 of the consultation document, which are about what we are going to be paid, are going to be implemented next year in 2011.  That is because they do not require primary legislation and the changes can be made almost immediately.  The consultation period closes, as Robert said, on 15 February and I think we must expect that the chapter 7 proposals will come into effect at the beginning of the next financial year, that is to say something like six weeks later, at the beginning of April.  Those of you who have read into chapter 7 will have taken as the headline proposition that hourly rates paid are to be reduced by 10%.  You will have then gone on to the impact assessment chapter, I hope at Robert’s recommendation, and have seen that this is intended to save £48 million next year from certificated, non-family civil legal aid.  The vast bulk of that £48 million is from housing.  How can that be achieved just by taking our current hourly rates for remuneration down by 10%?  It cannot be and that is why the central change proposed in chapter 7 is that in any certificated case for housing all the lawyers will only be remunerated at the risk rate if there is any possibility of costs being recovered from the other side.  That will cover all our housing judicial review, all our Section 204 appeals, all our disrepair claims; almost everything we do in certificated housing work will be from the date of issue of certificate remunerated at the risk rates and everybody in the room will know what they are; solicitors £70 per hour, junior counsel £50 per hour, Queen’s Counsel £90 per hour.  Viv mentioned that our experts are going to take hard the notion that they are only going to be paid £50 per hour.  Well they are going to take it much more easily when they learn that the barrister who is examining them is only receiving £50 per hour.  These changes, as I indicated, are going to be made almost immediately.  If there is any prospect of doing anything about them, we are going to have to come up with a very good case and unless you are on the barricades with James, you should be taking the next few months to reorganise your business plan differently, should we say.
Tracey Bloom, Doughty Street Chambers:  I am as angry as everyone else.  I just think we have to be a bit careful about our language and I say this thinking of recent Tweets where people have ended up in court for threatening to blow up aeroplanes.  I think one has to watch one’s language and I do not think we will achieve anything by encouraging people to take action in the streets, I do not think that is an appropriate way for HLPA to be portraying itself.  We have to win a battle here and it is very important that we focus our energies on making sure that we are heard properly by the people who are going to listen to us.  I genuinely just think that there is a risk that you dilute the message rather than getting it across and I think you have to be measured about these things.  I think it is far more effective if every single member of HLPA makes written representation so they are inundated with housing lawyers explaining what this is going to mean and how their firm is going to go under, individually, as well as all of HLPA’s representations.  If a 150/200 solicitors are each saying our firm cannot take these cuts, that is a far more effective message.

Laura Edge, Fisher Meredith Solicitors:  On the point about language, I think is quite important that we deal carefully with the issue about the 10% cut in our rates and the impression given of being fat cat lawyers.  It does not play well with the public and it does not really help our case in the same way that it does not help other people who have been striking in recent times and the language that they have used.  We really have to focus when we are looking at the 10% cuts on the impact they will have on firms actually being sustainable and surviving and the number of solicitors and barristers who, potentially, will be doing housing law and the impact on our clients rather than the impact on ourselves and our pay packages.  Just going back to the point that Robert Latham made about welfare benefits, I actually disagree with that in the sense that I think it is just so fundamental to what we do and the clients that we see and I would not like to see HLPA trying not to be on the side of welfare benefits in order to save housing.  It is very unfortunate but it is not just about the firms that have gone down the route of recruiting welfare benefits advisors.  Again, if we focus too much on that then it is too much about our firms and the impact on us.  It is about our clients and we need to focus on the impact on them of withdrawing welfare benefit advice at a time, as Robert said, when there are these massive changes in provision and, personally, I think that HLPA should be making those arguments.

Contributor:  I am not going to talk about barricades but I am going to talk about collective action because we have not learned the lesson.  We absolutely have not learned the lessons of our union forebears and nor did we learn the lessons three years ago when the last contract was brought in.  I have heard it said that the Legal Services Commission had no plan B if everybody had refused to sign their contracts.  They have admitted it since; they had no plan B so I would urge people to think this time.  I do not know at what stage the best time to do this is but at some stage if everybody said we are not doing this, we are not having this, they would actually have nothing that they could do.
Vivien Gambling, Chair of HLPA, Lambeth Law Centre:  I agree wholeheartedly with the suggestions that any campaign should be very much client focused and so I agree very much with what Laura Edge from Fisher Meredith was saying.  In terms of a campaign that is visible, I just repeat really what I said earlier that I think we have to join forces with the Justice for All Campaign.  I think there will be things that are visible.  My understanding is that the union, Unite, has been doing quite a lot of work already in anticipation of these fundamental proposals to change legal aid so I think there will be visible actions that we can join in with.  Also revise your business plan for the next three months and that must involve getting up away your desk at some point and going out and joining in, participating and demonstrating if there are demonstrations on these cuts.  And, as I say, just to support the broader campaign.

Valerie Clark, Streetwise Law Centre:  I think the other thing that is really important is to get the clients involved because they are the voters and they are the ones who will change the politicians’ minds.  It would be useful if there was some sort of paperwork that we could get to everybody that they could get clients to sign and send them in with our objections, etc.

Chair:  Thanks once again to the speakers for their presentation and very detailed papers.  We hope to see you all at the HLPA Conference and Christmas Social on 15 December and at the next meeting on 19 January.
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