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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at www.hlpa.org.uk. 
Over recent months, HLPA has responded to: (i) Ministry of Justice Consultations: (a) Orders for Sale Consultation February 2010; (b) “Mortgages : Power of Sale and Residential Property (Mar 2010); (c) Proposals for the Reform of Legal Aid in England and Wales (Feb 2011); (ii) the Legal Services Commissions consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009); (b) Legal Aid: Refocusing on Priority Cases (October 2009) ; (c) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2o09); (iii) Communities and Local Government Consultations:  (a) The Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (c) “The Government Response to the Rugg Review (Aug 2009); (d) “Lender repossession of residential property: protection of tenants” (Oct 2009); (e) Local Decisions: A fairer future for social housing (Jan 2011); (iv) Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (v) “The Mayor’s Housing Strategy” (Jan 2010); (vi) FSA “Mortgage Market Review January 2010; (vii) Government Equalities Office Consultations  (a) “Equality Bill: Making it Work” (Sept 2009) and  (b) “Equality Act 2010 : The public sector equality duty” (Nov 2010). HLPA made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgment of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009). 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by about 100 practitioners.
Response to the Consultation Paper
Introductory Comments

In April 2000, the government substantially withdrew legal aid from damages claims by cutting down scope (particularly in respect of personal injury claims) and continuing the process of reducing eligibility. In its place, the government set up a new recoverability regime whereby claimants could pursue claims with Conditional Fee Agreements (“CFAs”) and recover both a success fee and After the Event insurance (“ATE”) against the unsuccessful defendant. The funding of this litigation was, in effect, privatised. The financial burden shifted from the taxpayer to the liability insurers who fund personal injury claims. The insurers, in turn, have passed the costs through their increased premiums. The impact assessments do not address the high cost of this experiment to the tax payer.
We recognise that that there is a legitimate debate as to whether this experiment failed. Sir Rupert Jackson’s (“Jackson”) view was that radical reform was required to the existing system. However, the separate consultation on Proposals for the Reform of Legal Aid will potentially take large swathes of claims out of the scope of civil legal aid and further restrict eligibility. HLPA does not believe that this Consultation Paper on the Jackson Proposals adequately recognises the impact on access to justice of these legal aid changes.

We are concerned that the government is adopting a “one-size fits all” (or perhaps a “two-size fits all”) approach. Housing cases are quite different from personal injury and the other damages claims which have been taken out of scope:

· Damages are rarely the primary objective of the litigation. It is rather to put an existing home in a proper state of repair; to retain possession or to regain admittance to an existing home or to secure accommodation.

· Judicial review, Housing Act and other statutory appeals often raise difficult points of law. They raise points of general public importance. However, the process of assessing prospects of success is often particularly difficult.

· It is rare that any housing claim will generate substantial damages from which a success fee could be recovered.  The impact of a 10% increase in damages would be minimal.

· The market for ATE is more limited and more expensive given the nature of these claims. In our experience, it is extremely difficult to obtain ATE for public law actions or other non-monetary claims.

· Most Before the Event (“BTE”) insurance policies exclude landlord and tenant disputes from cover.  Policies require a claim to be made within 90 days of the policy holder being aware of the claim, and in disrepair cases tenants often do not seek advice until they have put up with bad housing conditions for more than the 90-day time limit.  

· Special cost rules are required as the successful outcome is rarely a monetary one. Rules are required to prevent a defendant from offering a successful outcome to a claimant which is conditioned upon there being no order as to costs. In the absence of this, there is an inevitable conflict between the interests of the lawyer and their client. Special cost rules will also be required if CFAs are to be used more widely in the Administrative Court or in County Court claims where the jurisdiction is akin to judicial review. 

We suggest that the government should first determine the new landscape within which personal injury and other damages based claims will be litigated - it remains uncertain as to how clinical negligence claims will fit into this landscape. It is only at this stage that there can be a proper debate as to how access to justice can be secured in other areas of social welfare law, namely public law (including housing, community care, immigration and mental health), other housing disputes and the further claims in contract and tort which are to be taken out of scope. At present, we are being asked to respond to a consultation where there are too many known unknowns. The consequences of the government getting it wrong in respect of housing disputes will be extremely grave for many of the most vulnerable members of society.

Access to Justice in Housing Disputes
Adequate housing is universally viewed as one of basic human needs. In 1945, Sir William Beveridge observed that “the greatest opportunity in this country for raising the general standard of living lies in housing”.

In 1996, in “Access to Justice”, Lord Woolf noted the complexity of housing law. Jackson endorsed this view, concluding that the complexity of the substantive law was a significant cause of increased costs ([2.1] at p.264 of his Final Report). 
In May 2006, the Law Commission published “Rented Homes: The Final Report” which included a draft Rented Homes Bill. This proposed two new types of occupation agreement (Type 1 with full security and Type 2 with less security). The Commission have published three further reports: “Landlord and Tenant: Responsibility for State and Condition of Property” (1996); “Housing: Proportionate Dispute Resolution” (May 2008) and “Housing: Encouraging Responsible Letting” (August 2008). 
There are now some twelve forms of residential tenancy
. The Localism Bill introduces further forms of tenure. The Encyclopaedia of Housing Law contains statutes, regulations, government circulars which deal with security of tenure, repairing obligations, service charges, anti-social behaviour, homelessness and allocations. Its six volumes take up 22 inches and weigh almost 30 pounds. The five volumes of Woodfall “Landlord and Tenant” take up a further 18 inches. The Rent Acts have been described as “that chaos of verbal darkness” (MacKinnon LJ in Winchester Court Ltd v Miller [1944] KB 734). In Knowsley HT v White [2008] UKHL 70; [2009] AC 2, Lord Neuberger (at [30]) noted that this was just one of many derogatory descriptions, adding that the Rent Acts “often required substantial constructive input from the courts”. The Supreme Court has had to adopt a similar approach in respect of the concept of the “tolerated trespasser” under both the Housing Act 1985 (secure tenants) and Housing Act 1988 (assured tenants).
Most housing disputes now involve litigation between an individual and a public authority: an individual bringing and application for judicial review; a homeless applicant bringing a Housing Act Appeal in the County Court; a tenant defending possession proceedings brought by a social landlord; or a tenant bringing a claim for disrepair. 
Jackson noted the limited areas in which legal aid is now available. He concluded ([4.2] at p.70):

“The legal aid system plays a crucial role in promoting access to justice at proportionate costs in key areas. The statistics set out elsewhere in this report demonstrate that the overall costs of litigation on legal aid are substantially lower than the overall costs of litigation on conditional fee agreements. Since, in respect of a vast swathe of litigation, the costs of both sides are ultimately borne by the public, the maintenance of legal aid at no less than the present levels makes sound economic sense and is in the public interest.”

We recognise that the financial targets which the government has set itself in respect of the budget deficit and the need for the Ministry of Justice to reduce the legal aid budget by £350m. However, we are appalled that the government should be seeking to make disproportionate savings from the civil legal aid budget, thereby denying access to justice to many of the most vulnerable members of the community. Many of those who are to be denied legal aid are likely to be most at risk of losing their homes or livelihoods as a direct consequence of the recession. 

The general approach of the judiciary is that whilst they must satisfy themselves that any housing claim is proved, they are only required to determine any issue raised by the parties. Despite their role as “public authorities” for the purposes of s.6 Human Rights Act (HRA) 1988, they have not acquired any inquisitorial role requiring them to investigate what defences may be available to an occupant. 
HLPA highlights the following:

· The government has rejected the primary measure that would reduce the cost of housing litigation and increase access to justice, namely the simplification of housing law. On 24 January 2011, the Ministry of Justice announced that the government will not implement any of Law Commission’s proposals in their four reports.

· The ability to ensure that any occupant secures access to justice therefore depends upon s/he being able to access advice, obtain accurate and appropriate advice, and arrange legal representation. 

· The ability of the State to discharge its obligations under the ECHR depends upon the availability of an adequately funded legal aid scheme. If legal aid is not available, the judiciary will need to adapt their practices to deal with a large number of litigants in person, mindful of their duties as “public authorities” for the purposes of the HRA.
· The proposed legal aid changes do not make economic sense. Those denied legal assistance to deal with their debts will face homelessness and will have turn to their local authorities for accommodation. Those denied legal aid will have to finance litigation through CFAs at greater cost to the public purse.

· The only way that the proposed reforms in this Consultation Paper will bring down costs in housing litigation is by denying justice to the most vulnerable members of the community, whether tenant or homeless applicant.  This should be recognised in any equality impact assessment.
The use of CFAs in Housing Disputes

A significant number of housing disrepair cases are now brought through CFAs because the tenants are not eligible for legal aid on financial grounds. The primary object of such litigation is usually repairs rather than damages. The disrepair protocol is working well. More cases could be settled earlier through Part 36 offers, whether made by the landlord or tenant. 
The experience of HLPA members is that well-financed social landlords contest cases to a late stage in the proceedings, only seeking to compromise when the date of the trial is imminent, on terms that would have been available at the outset. HLPA members are frequently told by solicitors acting for social landlords that they cannot obtain instructions from their housing officers. Were case files of claimants and defendants to be examined, it would become clear that many such landlords are working on a “crisis management” basis, only considering whether to settle when a court deadline is imminent. This is a significant cost driver.

Many of the statements in the consultation document are based on anecdote and are unsubstantiated.  No decisions should be taken to deny access to justice for the most vulnerable of the community without sound evidence.   HLPA members are willing to cooperate with a fact gathering exercise from files, showing the main issues in a case, the date at which any Part 36 offers were made, either by claimant and defendant, the date the case settled and the costs as requested and then as actually paid (whether after an assessment or by negotiation) and would urge the Ministry of Justice to fund research for this purpose.  

Whilst we understand that most public law cases are to remain within scope, those eligible to legal aid  are to be further restricted. We therefore anticipate that more applications for judicial review will be brought through CFAs. These cases are only brought when alternative means of dispute resolution have been exhausted. Damages are not the desired outcome of the dispute. 
More Housing Act appeals are also likely to be brought through CFAs. The jurisdiction is akin to judicial review. 

The consultation on Proposals for the Reform of Legal Aid proposes that a range of housing cases are to be taken out of the scope of legal aid. In all the following cases, claimants will need to utilise a CFA if they are to secure access to justice through the courts, namely:

· housing disrepair (save where the action is for a remedy other than damages and the case involves serious disrepair);

· actions for wrongful breach of quiet enjoyment and for trespass (apparently taking unlawful eviction out of scope); 

· an action under the Housing Grants, Construction and Regeneration Act 1996 (which is likely to involve entitlement to a disability facilities grant); 

· an “action for re-housing” (whatever this may be); 

· an action to enforce a Right to Buy (often involving a recalcitrant public authority which refuses to comply with their statutory duties); 

· an action to enforce a right to buy a freehold or extend the lease; 

· actions to set aside a legal charge (for example, mortgage) or the transfer of a proper;
· actions for damages and/or an injunction for unauthorised change of use of premises; 

· applications for a new tenancy under the Landlord and Tenant Act 1954; 

· an action under the Access to Neighbouring Land Act 1992; 

· an action under the Mobile Homes Act 1983 which does not concern eviction. 

Jackson Proposals not included in the Consultation Paper

In many of these cases, damages will not be the desired outcome.  CFAs will only work if a clamant who secures a successful outcome is entitled to their costs. This was recognised by Jackson. However, important recommendations are not discussed in the consultation paper. Indeed, they do not even appear in Section 3 of the Consultation (“Recommendations not covered in the Consultation”). No explanation is provided for this omission. The objective of the Consultation seems to be to reduce litigation costs for defendants at the expense of vulnerable litigants who will be denied access to justice. 
The Costs Rule in “Boxall”

Jackson accepted the Bar’s Civil Legal Aid Sub-Committee (CLASC) proposal that the costs rule in R (Boxall) v Waltham Forest LBC (2001) 4 CCLR 258, reaffirmed by the Court of Appeal in R (Scott) v Hackney LBC [2009] EWCA Civ 217, should be amended (Recommendation 64 at p.467). In any judicial review case where the claimant has complied with the protocol, if the defendant settles the claim after (rather than before) issue by conceding any material part of the relief sought, then the normal order should be that the defendant pays the claimant’s costs ([4.13] at p.313 of the Jackson Report). It should extend to other jurisdictions akin to judicial review (i.e. Housing Act and other statutory appeals, including actions to enforce a right to buy).  This change is now essential for two reasons:

(i) CFAs will only be economically viable in judicial review cases (and other cases akin to judicial review) with this change; 
(ii) The Consultation on Proposals for the Reform of Legal Aid proposes that lawyers should be remunerated at risk rates once permission to apply for judicial review has been granted. The LSC has fixed risk rates some years ago which are now at some 33% of private rates. No lawyer can operate a viable practice at risk rates, without recovering inter partes rates in a significant proportion of cases.
Landlord’s Offers to Settle with “no order as to costs”

Jackson recommended that consultation should be carried out on the proposal that where a housing claim is settled in favour of a legally aided party, that party should have the right to ask the court to determine which party should pay the costs of the proceedings (Recommendation 48 at p.466). This was proposed by CLASC ([6.1] – [6.2] at p.271). This issue is the more important given that defendants are increasingly making offers premised on there being no order as to costs. This proposal is equally relevant to other areas of public law and were discussed by the Supreme Court in their first decision (In re appeals by Governing Body of JFS and others [2009] UKCS 1; [2009] 1 WLR 2353).

HLPA give two examples:

(i) Davis v Lewisham LBC (2010/0815): This was an Part 7 Housing Act 1996 appeal to the Court of the Appeal by D who contended that L had not lawfully discharged their housing duty towards her. L made two offers of settlement: (i) an order quashing the discharge decision with L paying the costs of the appeal. L would then revisit whether the Part 7 housing duty had been discharged; (ii) promoting D to the top band under their CBL scheme whereby D would have the choice of any permanent accommodation which was to be allocated. This was conditional upon there being no order as to costs. This was a band to which D would not otherwise be eligible ever were L to accept that the Part 7 housing duty subsisted, and was to the detriment of other housing applicants competing for that limited supply of permanent accommodation. D’s lawyers were obliged to advise D to accept the 2nd option, a decision endorsed by the LSC. D secured an outcome better than anything that could be achieved through the appeal at the expense of the LSC and her lawyers. The Solicitors, Morrison Spowart, would have claimed their profit costs at £220 ph on an inter partes basis, which may have been reduced to £180-£200 on assessment. They were rather remunerated by the LSC at their prescribed rate of £70 ph, a loss to the firm of some £8,000 to £10,000. 

(ii) Southwark LBC v Onayomake (23.9.08): On the 2nd day of a 3 day trial, S were willing to concede that O’s mother had not been a tolerated trespasser on her death and that O had succeeded to her secure tenancy. S initially offered to concede conditional upon there being no order for costs. Against the advice of his lawyers, O rejected this offer on the basis that he considered that S should pay the costs of the proceedings. When S made an improved offer agreeing to write-off rent arrears of some £4,000, provided that there was no order as to costs, O had no option but to accept. O secured a financial advantage which was outside the scope of the litigation at the expense of the LSC and his lawyers, The Solicitors, Hartnells, estimate that their profit costs at inter partes rates would have been £16,000; they rather had to accept £6,900, namely remuneration at legal aid rates. This was paid by the LSC, rather than Southwark who had lost the litigation.

The Pre-Action Protocol for Possession Claims

Jackson recommended that the Pre-Action Protocol for Possession Claims based on Rent Arrears should be amended in order to set out what steps should be taken by landlords, so as to comply with their obligations under ECHR article 8 (Recommendation 46 at p.466). This is the HHJ Nic Madge Proposal. It was supported by the EHRC in its submissions in Kay v UK (App. No.37341/06, 21.9.10). HLPA’s specific comments on the proposal should be taken into account in drafting the protocol amendments ([3.8] of Jackson at p.267). The need for this is made the more urgent by the judgment of the Supreme Court in Manchester CC v Pinnock [2010] UKSC 45. If its real concern is to reduce the cost of civil litigation, we would expect the government to be more focused on such recommendations.

Referral Fees

Jackson recommended that the payment of referral fees for personal injury cases should be banned (Recommendation 20 at p.464). We note that this recommendation is “ongoing work” for the government ([258] of the Consultation Paper).

HLPA witnessed the behaviour of claims farmers and a few unscrupulous solicitors in 2003/2004 when they tried to move into disrepair.  As a direct result of these activities, HLPA introduced its own code to prevent our members from leafleting tenants’ homes or trying to drum up business in other such ways. If housing disrepair is taken out of legal aid scope, there is likely to be an explosion in such practices.  The only thing that drove the claims farmers out of the disrepair market in 2004, were rulings by a Court and the SRA that it was unethical to act on a CFA without advising the client that s/he e would be better off bringing the case with the benefit of legal aid.  For those disrepair cases taken out of scope, this factor will no longer apply.  
HLPA does not believe that leafleting, advertising or paying referral fees increases access to justice. They rather lead to poor quality representation, provided by those who are out to make a quick buck. Not only does the tenant suffer, but also the social landlord against whom such claims are brought.

The Indemnity Principle
Jackson recommended that the common law indemnity principle be abrogated (Recommendation 4 at p.463). HLPA notes that the government is not currently persuaded that this is necessary ([276] of the Consultation).  We are disappointed by this approach. It is extremely hard to explain to clients, and given that CFA cases and legal aid cases have worked for some years now without it, it appears to HLPA to be completely unnecessary.

Responding to the Questions raised in the Consultation
Question 1: Do you agree that CFA success fees should no longer be recoverable from the losing party in any case?
Answer: No

The clients for whom HLPA members usually act on CFAs are tenants suffering from disrepair. They have frequently endured extremely unpleasant housing conditions. It is unjust for them to lose a significant proportion of their damages to fund their claim.

The consultation document states that success fees are “probably” being set too high. There is no evidence for this assertion. There is no analysis of the success fees being paid at present. There is nothing to suggest that CFAs in housing cases are not working. 

The report states that “a 100% uplift has become the norm in CFA cases”.  Whilst it may be true that a number of solicitors routinely set their success fee at the maximum of 100%, it is not the case that defendants are routinely paying success fees of 100%.   As cited in the report, only a minority of cases are contested through to a trial.   The rationale for fixing a 100% success fee is that if a case goes to trial, it is reasonable to assume that both parties believe they can win, and that the prospects of success are 50:50. In such circumstances, a 100% success fee is appropriate.   

Solicitors set their success fee at 100%, so that should the case go to trial they will be covered for the risk of not being paid.   If a case does not go to trial, then the legal fees paid will either be agreed between the parties, or in the absence of agreement, assessed by the court. HLPA members report that it is the norm for costs officers to reduce success fees in disrepair cases and refer by way of example to the case of Forde v Birmingham EWHC [2009] EWHC 12 (QB) where a 22% success fee was considered appropriate.
For negotiated settlements, a global figure for disbursements, costs, VAT and success fee is usually agreed between the parties. HLPA believe that if those fees were analysed, they would show that relatively modest success fees are actually being recovered.   

At [49] of the consultation it is asserted that costs challenges are “thought to be rare” due to the time and expense involved.   This is not the experience of HLPA members.  Costs are routinely challenged by the paying party. Many court actions are resolved before trial, when the parties reach a negotiated settlement that they can live with. Thus most costs claims are either negotiated down or settled at a hearing.    

Question 2 – If your answer to Q 1 is no, do you consider that success fees should remain recoverable from the losing party in those categories of case (road traffic accident and employer’s liability) where the recoverable success fee has been fixed? 
Answer: This is not within HLPA’s remit.

Question 3 – Do you consider that success fees should remain recoverable from the losing party in cases where damages are not sought e.g. judicial review, housing disrepair (where the primary remedy is specific performance rather than damages)? 

Answer: Yes

CFAs will only be economically viable in these cases if a success fee can be recovered. This extends beyond judicial review to Housing Acts appeals and all other litigation in the County Courts where the jurisdiction is akin to judicial review. It will also apply to a range of private law actions where damages are not the desired outcome, i.e. possession actions or declarations as to status.

Most housing disrepair cases involve claims for both specific performance and damages.  Where there is claim for both specific performance and damages, success fees should remain recoverable from the losing party.  It is not straightforward to define those cases where the “primary remedy” is specific performance and this is not a sensible definition to use.

A further consideration is that damages in housing disrepair cases are generally modest, often £1,000 - £5000 and rarely greater than £15,000.  If success fees are only recoverable from damages and not the losing party it would have a disproportionate impact on the damages received by the successful claimant.

Most HLPA solicitor firms are making a very modest living from their legal aid work and many of their practices are financially fragile.   Such firms need a success fee in CFA cases order to compensate them for the losses that they make on unsuccessful cases and on legal aid work.  Solicitors will not be able to assist tenants with disrepair cases where the primary remedy is specific performance, unless they are compensated for the risk that they will be unsuccessful. Most tenants do not have the resources to pay out of their own pockets. At present, most CFA disrepair work is carried out for tenants in work, albeit not far above the earnings of those eligible for legal aid. Such tenants usually have no capital and cannot afford to pay a solicitor. If any housing disrepair is taken out of scope and tenants on benefits have to rely on CFAs, they will have no resources to pay a success fee.  

Question 4 – Do you consider that if success fees remain recoverable from the losing party in cases where damages are not sought, a maximum recoverable success fee of 25% (with any success fee above 25% being paid by the client) would provide a workable model?

Answer: No

Were a success fee to be restricted to 25%, a CFA practice would only be economically viable were lawyers to restrict themselves to cases with an 80%+ prospect of success. This proposal would substantially reduce access to justice.

Many applications for judicial review involve difficult issues of law. This is a particularly uncertain process. Were there to be a 25% cap on damages, many applications for judicial review and other statutory appeal would simply not be brought. It is in the public interest that these difficult points of statutory interpretation should be resolved.

HLPA suggest that the success fee should reflect the point at which the case resolved, as it in road traffic and employer liability cases.  It is not our experience that cases are prolonged by the claimants. Rather, Part 36 offers made by claimants are not accepted by defendants until late in the case.  A claimant has no control over this.

Question 5 – Do you consider the success fee should be remain recoverable from the losing party in certain categories of case where damages are sought, for example complex clinical negligence cases?  Please explain how the categories of case should be defined.

Answer: Yes.
HLPA believes that success fees should be recoverable from the losing party in all housing cases.   Damages are rarely the primary objective of the litigation.  Even when they are, awards of damages are usually modest. HLPA members act for vulnerable where there is a gross imbalance of power between the parties.  In most cases, a tenant is pitted against a social or corporate landlord. 

Question 6 - If success fees remain recoverable from the losing party in certain categories of case where damages are sought, (i) what should the maximum recoverable success fee be and (ii) should it be different in different categories of case?

In most housing and social welfare cases, damages are not the primary remedy that is sought. Where damages are claimed, they tend to be modest. We believe that staged, uplifted success fees, rising to a 100% uplift for those actions which proceed to a contested trial are justified in housing cases. A realistic uplift must be provided in housing cases if CFAs are to afford an alternative remedy where legal aid is to be withdrawn.

Question 7 – Do you agree that the maximum success fee that lawyers can claim a Claimant should remain at 100%.
Answer: Yes - see above.

Question 8-10 

These are not relevant to HLPA.

Question 11 – Do you agree that ATE insurance premiums should no longer be recoverable from the losing party across all categories of civil litigation?
Answer: No
HLPA would welcome qualified one-way costs shifting (QOCS) as a way of making ATE insurance unnecessary. However, the current proposals for QOCS are inadequate because they still leave Claimants vulnerable to adverse costs orders in such a way that they would require insurance. Only if effective QOCS is introduced, should there be no recoverability of ATE premiums.  

Questions 12 and 13 

Answer: Not applicable.

Question 14 – Do you consider that ATE insurance premiums relating to disbursements only should remain recoverable in any categories of civil litigation?

Answer: Yes

Given that most tenants cannot afford to pay their own disbursements and HLPA solicitors are not in a position to finance these, recoverable ATE insurance for disbursements is desirable.

Question 15 – If your answer to Q 14 is yes, should recoverability of ATE insurance premiums be limited to non-legal representation costs such as expert reports? 
Answer: Yes

HLPA accepts that counsel’s fees should not be covered by ATE insurance. Specialist housing barristers are willing to work on CFAs.

Question 16 – If your answer to questions 14 or 15 is yes, should recoverability of ATE insurance premiums relating to disbursements be limited to circumstances where the successful party can show no other form of funding if available?

Answer: No - this will just lead to a re-ignition of the costs wars.

Question 17 – How could disbursements be funded if the recoverability of ATE insurance premiums is abolished?  

Answer: Legal aid should be available to people who cannot afford their own disbursements. 

Question 18 – Do you agree that, if recoverability of ATE insurance premiums is abolished, the recoverability of the self-insurance element by membership organisations provided for under section 30 of the Access to Justice Act 1999 should similarly be abolished? 
Answer: HLPA has no comment

Question 19 – Do you agree that in principle successful claimants should secure an increase in general damages for civil wrongs of 10%

Answer: Yes
If a success fee is not to be recoverable against an unsuccessful defendant, damages must be increased. However, this is unlikely to assist in most housing cases:

(i) The government do not appear to be proposing an increase of 10% for damages for housing cases such as disrepair or illegal eviction. Even were it to do so, there is not such an established tariff as in personal injury cases.
(ii) Damages are modest and are rarely the primary objective of the litigation.

Question 20 – Do you consider that any increase in general damages should be limited to CFA Claimants and legal aid Claimants subject to a SLAS?

Answer: No
This would cause confusion and be perceived as unfair to privately paying clients. English damages are known to be low and a 10% increase would not be onerous for an unsuccessful defendant.

Question 21 - Do you agree with the proposal to introduce an additional payment, equivalent to a 10% increase in damages, where a Claimant obtains judgment at least as advantageous as his own Part 36 offer?

Answer: Yes
HLPA agrees with [111] of the report which argues that there is less incentive for defendants to agree reasonable claimant offers, than the other way round.  In HLPA’s experience defendants do not make early offers and do not accept claimant offers until shortly before trial.  
HLPA would go further and suggest that Part 36 should be amended to return to the position where the offer is open for 21 days and that there should be a sanction where the Defendant does not accept the offer within the 21 day period, and then fails to better it at trial.  If this seems too draconian, perhaps 28 days could be substituted for the 21 day period.

HLPA notes that [115] the report states that 25% of defended fast-track and multi-track cases are decided at trial.  This is not HLPA’s experience.  We would estimate that no more than 10% of contested disrepair cases are decided at trial. We suggest that further research would be desirable.
Question 22 – Do you agree that this proposal should apply to all Claimant Part 36 offers (including cases for example where no financial remedy is claimed or where the offer relates to liability only?)

Answer: Yes, but the sanction would have to relate to costs and not to damages in non-monetary claims. 
Question 23 – Do you agree that the proposal should apply to incentivise early offers?

Answer: Yes - see above.

Question 24 – Do you consider that the increase should be less than 10% where the amount of the award exceeds a certain level?

Answer: Yes – but for disrepair and other housing cases it is rare for damages to reach anything like £50,000, so this is unlikely to affect housing cases.

Question 25 – Do you consider that there should be a staged reduction in the percentage uplift as damages increase? 
Answer: Yes.

Question 26 – Do you agree that the effect of Carver should be reversed?

Answer: Yes
It has introduced unnecessary uncertainty into the system.  Clients need predictability.

Question 27 – Do you agree that there is merit in the alternative scheme based on a margin for negotiation as proposed by FOIL? How do you think such a scheme should operate? 
Answer: No

The model proposed by the Forum of Insurance Lawyers would bring more complexity into a civil litigation system that is already far too complicated.

Question 28 – Do you agree with the approach set out in the proposed rule for qualified one way costs shifting (QOCS) (paragraph 135 – 137)? If not, please give reasons. 
Answer: Yes – with qualifications.

HLPA does not agree with Jackson’s suggestion that the judge could consider at the end of the claim whether to make a costs order.  QOCS should apply to all, other than the “conspicuously wealthy”. Tenants, particularly those of middle income, tend to be cautious and will not litigate without knowing in advance whether they are at risk of having to pay costs.

Even the formula of protection provided by section 11(1) of the Access to Justice Act 1999 involves an element of uncertainty which may deter many middle income tenants.  
It would be better if either:

· There always be one way cost shifting QOCS where one party is an individual tenant and that this be unqualified so far as means are concerned (costs would remain in the discretion of the court where the individual had acted unreasonably), or

· There is a nationally published Income Limit below which cross shifting would be automatic.  

HLPA’s fallback position would be that no costs would be payable by an unsuccessful claimant on grounds of their means, unless at an early stage of the proceedings, the defendant obtained an order that costs shifting should not apply.  Such an order would only be granted where the claimant was behaving manifestly unreasonably or was conspicuously wealthy.

Question 29 – Do you agree that QOCS would significantly reduce the claimant’s need for ATE insurance? 
Answer: Yes.

However, there is still the issue as to the claimant’s liability for disbursements. This will be a real problem for housing and social welfare law claimants.

Question 30 – Do you agree that QOCS should be extended beyond personal injury? Please list the categories of case to which it should apply, with reasons. 
Answer: Yes
QOCS should apply to judicial review, Housing Act and other statutory appeals, housing disrepair and the other housing cases discussed above. If QOCS is not extended to these cases, the Proposals for the Reform of Legal Aid will deny access to justice to many vulnerable clients. Further, public authorities will not be held to account when they abuse their powers.
Question 31 – What are the underlying principles which should determine whether QOCS should apply to a particular type of case? 
QOCS should apply to secure equality or arms. This would apply where an individual is bringing an application for judicial review. This would also apply in all housing cases, whether the landlord is a social landlord, a private corporation or a private individual. There may be a case for excluding the resident landlord.
Question 32 – Do you consider that QOCS should apply to (i) claimants on CFAs only or (ii) all claimants however funded? 
QOCS should apply to all claimants, however funded. It would be unworkable to restrict the scheme to CFA cases.

Question 33 – Do you agree that QOCS should cover only claimants who are individuals? If not, to which other types of claimant should QOCS apply? Please explain your reasons. 
Answer: Yes.

QOCS should only cover claimants who are individuals. There is a case for reviewing Protective Costs orders in applications for judicial review which raise a public interest element.
Question 34 – Do you agree that, if QOCS is adopted, there should be more certainty as to the financial circumstances of the parties in which QOCS should not apply? 
Answer: Yes - see answer 28 above.  
It is essential that a claimant has the certainty at the outset as to whether s/he will have the benefit of QOCS. Otherwise, many claimants will feel unable to litigate.
Question 35 – If you agree with Q 34, do you agree with the proposals for a fixed amount of recoverable costs (paragraphs 143 - 146)? How else should this be done? 
Answer: No.

HLPA does not believe that a claimant should have to pay a fixed amount. However, if this is the only way to introduce QOCS into the system, we would ask that it be a modest and affordable figure not exceeding, £1,000. In appropriate cases it should be payable by instalments of, say, £50 per month.

At [145] of the report, it suggests that a claimant should have immunity from costs where a defendant is “conspicuously wealthy”. Given that most social/corporate landlords have assets in the millions, most tenants should have the benefit of QOCS.

At [153], the report states “it is not clear that individuals would be better off under QOCS than under the present system”.  It is clear to HLPA that tenants ineligible for legal aid would be better off with QOCS.

Question 36 – Do you agree that, if the primary recommendations on the abolition of recoverability etc are not implemented, (i) Alternative Package 1 or (ii) Alternative Package 2 should be implemented? 
Answer: If the primary recommendation on the abolition of the recoverability of success fees and ATE is not implemented, we consider that package 1 better strikes the balance than package 2. However, we do not believe that either of these options is workable. 

HLPA is concerned by the suggestion in package 1 that neither a success fee nor an ATE premium should be recoverable after liability has been admitted.  The level of damages in disrepair cases varies enormously and it is extremely hard to predict how much will be awarded.  For this reason even in cases where liability is clear, the uncertainty of outcome remains and the risk is great until damages have been assessed.

Question 37 – To what categories of case should fixed recoverable success fees be extended? Please explain your reasons. 
Without extensive research, fixed recoverable success fees should not be extended to other categories of case.  HLPA agrees that the more disparate the claim, the harder it is to set a single success fee.

Question 38 – Do you agree that, if recoverability of ATE insurance remains, the Alternative Packages of measures proposed by Sir Rupert should also apply to the recovery of the self-insurance element by membership organisations? 
Answer: HLPA does not have a view.

Question 39 – Are there any elements of the alternative packages that you consider should not be implemented? If so, which and why? 
HLPA does not find either of the alternative packages as attractive as the main proposal.

Question 40 – Do you agree that, if Sir Rupert’s primary recommendations for CFAs are implemented, a new test of proportionality along the lines suggested by Sir Rupert should be introduced? 
Answer: No, 
HLPA would be unhappy with a change in the proportionality rule as expressed in Lownds v Home Office.  At [213] of the report, it is suggested that no privately paying litigant would start legal proceedings where the non-monetary value of a claim was less than the likely costs.  However, it is impossible to put a monetary value on the importance of living in secure, dry, safe accommodation.  For example, a leaseholder who is not the owner of the roof and yet has water soaking his home on a regular basis cannot equate the cost of taking legal action with either the cost of the repair of the value of the damages. The only way of making the landlord repair the roof, may be to take legal action.  If a harsher proportionality test is introduced, unless housing cases are made an exception, it will not be financially viable for tenants or their solicitors to bring such claims.

Question 41 – If your answer to Q40 is no, please explain why not and what alternatives would you propose to achieve the objective of ensuring that costs are proportionate? 
HLPA thinks that the current test of proportionality is the right one.

Question 42 – How would your answer to Q40 change if (i) Sir Rupert’s alternative recommendations were introduced instead, or (ii) no change is made to the present CFA regime? Please give reasons. 
HLPA’s answer would not change.

Question 43 – Do you agree that revisions to the Costs Practice Direction, along the lines suggested (at paragraph 219), would be helpful? 
Answer: No - see above.

Question 44 – What examples might be given of circumstances where it would be inappropriate to challenge costs assessed as reasonable on the basis of the proportionality principle? 
In housing cases - see above.

Question 45 – Do you agree that lawyers should be permitted to enter into Damages-Based Agreements (DBAs) with their clients in civil litigation? 
Housing cases almost always involve claims for both specific performance and damages.   They are not therefore suitable for DBAs because the costs involved in the damages part of the claim are only part of the costs.  We are concerned that DBAs create conflicts of interests between client and lawyer in addition to those associated with CFAs.
Question 46 – Do you consider that DBAs should not be valid unless the claimant has received independent advice? 
Answer: No – we suggest that this is not practical.  
Question 47 – Do you consider that DBAs need specific regulation? If so, what should such regulation cover? 
Answer: DBAs should not be allowed for housing disrepair cases for the reason set out in question 45. It is difficult to envisage housing cases for which they would be suitable. 
To the extent that solicitors and barristers are permitted to offer DBAs, they should be regulated by their professional bodies. There should be common rules for both solicitors and barristers. Before entering a DBA, any client must be advised as to alternative methods of funding.

Question 48 – Do you agree that, if DBAs are allowed in litigation, costs recovery for DBA cases should be on the conventional basis (that is the opponent’s costs liability should not be by reference to the DBA)? 
Answer: Yes.

The opponent should pay costs in exactly the same way regardless of whether a case is privately funded or funded by a DBA.

Question 49 – Do you consider that where QOCS is introduced for claims under CFAs, it should apply to claims funded under DBAs? 
Answer: Yes.

Question 50 – Do you consider that the maximum fee lawyers can recover from damages awarded under a DBA in personal injury cases should be limited to (i) 25% of damages excluding any damages referable to future care or losses as proposed, or (ii) some other figure? Please give reasons for your answer 
Not relevant to HLPA.

Question 51 – Do you consider that in personal injury claims where the solicitor accepts liability for paying the claimant’s disbursements if the claim fails, the maximum fee should remain at 25%? If not, what should the maximum fee be? Should the limit be different in different categories of case? 
HLPA has no view on personal injury cases.

Question 52 – Do you consider that there should be a maximum fee that lawyers can recover from damages in non-personal injury claims? If so, what should that maximum fee be, and should the maximum fee be different in different categories of case? 
See above.

Question 53 – How should disbursements be financed by claimants operating under DBAs? 
HLPA has no view on this.
Litigants in Person
Question 54 – Do you agree that the prescribed rate of £9.25 per hour recoverable by litigants in person should be increased? If not, why not? 
Question 55 – Do you agree that the rate should be increased to (i) £16.50 per hour, (ii) £20 per hour or (iii) some other rate (please specify)? 
Question 56 – Do you agree that the prescribed rate of £50 per day for small claims be increased? If so, to what figure? 
HLPA supports the proposal that litigants in person should be paid £20 per hour for their time if successful.  Other than that, HLPA has no view.

The Impact Assessments
HLPA do not believe that the impact assessments are adequate. There is no adequate assessment of the combined impact of the measures proposed in this Consultation coupled with those proposed for the Reform of Legal Aid.  
The government cannot have it both ways. If the existence of CFAs is one of the reasons that justifies the withdrawal of legal aid for many disrepair and other housing cases, then it must ensure that there is an alternative system of funding that will work. The current proposals do not provide such a viable mechanism. Rather, many tenants will be left without any effective remedy.
A major driver on the cost of housing litigation is the complexity of the law. We estimate that some £2m to £5m per annum could be saved were the government to simplify the law by implementing the Rented Homes Bill. We regret that the government have rejected this option. 

We conclude that the government has failed to have any adequate regard to the impact of the proposals in these two consultation papers on many of the most vulnerable members of society. They will inevitably have the most severe effect in reducing the access to justice of the poor, the old, BME groups, the disabled and women. 

Measures introduced in haste without any adequate consideration of the consequences, will be regretted in leisure. Such an approach is not consistent with good administration.  
Robert Latham,
On behalf of HLPA's Law Reform Sub-Committee

14 February 2011          
� assured, assured shorthold, “starter”, secure, introductory, demoted, family intervention, non-secure, Rent Act regulated (protected, statutory and housing association); social tenancies may either be at “social rents” or “intermediate rents”.


� “Report on the implementation of Law Commission proposals”, Ministry of Justice (24.1.11).
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