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TO CONSULTATION PAPER CP 12/10 :
PROPOSALS FOR THE REFORM OF LEGAL AID IN ENGLAND AND WALES


Introduction
The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law.   Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments.

The Chair, Vivien Gambling, is an experienced housing solicitor and the Association's Executive Committee consists of barristers and solicitors both from solicitor firms and not-for-profit organisations.  Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
Summary of HLPA's position on the proposed reform of legal aid

1. HLPA welcomes the fact that the Green Paper recognises the importance of individuals being able to obtain advice and representation to enable them to retain their homes and avoid homelessness. Poor accommodation, lack of a home, or losing one’s home often leads to ill health, damaged relationships, loss of employment and adversely affects children’s education. 

2. However HLPA strongly objects to many of the proposals contained in the Paper.  We are convinced that if implemented they will make it considerably more difficult for vulnerable individuals (and indeed most individuals) to access advice and many people will not get advice at all.  This will cause injustice.  
3. The Green Paper acknowledges that people involved in housing legal aid cases are more likely to be ill or disabled compared with the civil legal aid client case as a whole. Further, the proposals will have a disproportionate impact on women, young people, the disabled and people from BME communities. 

4. We consider that the proposal for a “single telephone gateway” is one of the most objectionable proposals in the Green Paper. We believe that the introduction of the gateway will have a profound and detrimental impact on people’s ability to obtain advice and is likely to have an adverse impact on the quality of advice. It will seriously damage the local referral links that have been built up in local communities over years which will leave vulnerable people who would simply be unable to navigate the proposed system of telephone advice without access to the advice that they need. We consider that many of the practicalities have not been thought through and believe that if the MoJ intends to proceed with this it must first have a further detailed consultation.   

5. The proposals in the Green Paper completely undermine the ability of individuals and advisers to be able to resolve cases at an early stage. The proposals would lead to a cut of about 59% in the number of people receiving civil legal aid services, and a cut of about 69% in the number of people receiving Legal Help. It is anticipated that there will be a cut of £54 million of expenditure on Legal Help, which provides help and advice, and facilitates early intervention so that litigation is often avoided. 

6. Over the last 6 years or so the Legal Services Commission has recognised the strong interrelation between housing, welfare benefits and debt, meaning (a) that an individual may have a “cluster” of linked housing, welfare benefit and debt problems and (b) that timely advice and assistance may prevent the problem escalating.  For example it is well proven that timely advice and assistance with a housing benefit problem can avoid possession proceedings altogether or lead to early resolution.   

7. We urge the MoJ to reconsider the proposal to remove welfare benefits and debt advice from scope, which is a complete U-turn on one of the most positive policies pursued of the Legal Services Commission as embodied in current civil legal aid contracts.  
8. The proposals as a whole threaten the viability of many housing law providers. The Impact Assessments predict an astonishingly high loss of income to both Not for Profit (NfP) providers and solicitors in private practice doing legal aid work. There is no detailed breakdown of different subject areas of law, but a 77% cut in legal aid income to the NfP sector, combined with loss of funding from local authorities and other sources, is likely to wipe out Law Centres and many other NfP providers. The Impact Assessment glibly states “providers may secure increased funding from other sources” and elaborates no further.  In the current climate that is at best fanciful. More realistically the Impact Assessments say repeatedly that a large number of small legal aid providers are likely to be “negatively impacted”. The Paper predicts that solicitors firms will lose 25% of their legal aid income and legal aid income for barristers will be reduced by 42%. 
9. Most NfP and private practice providers of housing law currently survive financially by being able to do a mix of housing cases, including a proportion of housing disrepair cases where costs can be recovered from the other party at market rates, which are significantly higher than legal aid rates. They also depend on being able to predict the rates that will be applied in other cases where “between the parties” costs recovery is much less likely. For reasons which we set out in more details below, the continued viability of housing providers is put at risk by proposals including 
· The proposal to remove most disrepair cases from scope

· Proposed risk rates

· Proposals to cut experts fees to a non-economic level 

10. We share the grave concerns expressed in the response of the Civil Legal Aid Sub Committee of the Bar Council and others regarding inadequate statistics provided in the Paper and we have concerns regarding the lack of detail in the Impact Assessments and the basis for the figures provided.  
11. Regarding the specific proposals on housing, we consider that the proposal to remove from scope claims for “breach of covenant for quiet enjoyment” and the omission of unlawful eviction, are perverse, and that legal aid for unlawful eviction must be retained. We also consider that all disrepair claims that would currently get legal aid funding should continue to be funded, for the reasons set out below.    

Responses to Consultation Questions
SCOPE OF LEGAL AID
Q1.
Do you agree with the proposals to retain the types of case and proceedings listed in paragraphs 4.37 to 4.144 of the consultation document within scope of the civil and family legal aid scheme? 
12. HLPA agrees that legal aid remains vital for all of the areas of housing law that the government proposes to be kept in scope and welcome the recognition of the importance of legal representation for repossession cases and homelessness appeals. HLPA also agree that funding should remain in place for disrepair counterclaims to rent arrears possession claims, although we do not agree that this should be the only situation in which legal aid should be permitted for disrepair damages cases. (see response to Q3 below). 
13. However, HLPA disagrees with some of the wording that has been used.  For example at paragraph 4.76 reference is made to funding being permitted only where the litigant or his family may be at immediate risk of being made homeless. What is “immediate risk of homelessness”? At what stage is funding permissible? If funding is withdrawn from action on Notices of Seeking Possession, Notices to Quit and Notices Requiring Possession this is likely to require greater legal aid expenditure. If legal aid is only available at the last possible moment (i.e. when the client is faced with Court proceedings) dealing with problems at this stage is likely to be considerably more expensive than if funding was permitted to provide advice at an early stage
. 
14. At paragraph 4.79 the MOJ accept that welfare benefits and debt problems can in time lead to a persons home being at risk if not dealt with expeditiously. However, the MOJ fail to recognise that dealing with this problem at an early stage is likely to result in significantly less costs being incurred than if the problem is allowed to go unchecked until the client’s home is at risk. HLPA recognises that it is appropriate that funding where a person’s home is at risk a priority. However, a failure to allow funding for earlier stages of the possession process is likely to result in considerably more cases where funding is required to assist people whose homes are at immediate risk, and actually result in greater levels of public spending on legal aid. Furthermore, restricting funding to situations where the home is at immediate risk means that is more likely that nothing will be able to be done to resolve the problem at this late stage. For example, Local Authority Housing Benefit departments require a person appeal a Housing Benefit decision within 28 days. If a client does not know how to appeal, or lacks the capacity to appeal, or is unable to obtain advice or assistance in appealing (which is probable should the Government’s proposal to remove funding entirely for Welfare Benefits proceed), it is likely that by the time the matter reaches possession proceedings it will be too late to successfully appeal a Housing Benefit decision, even if it was wrongly decided at the time. This will have the result of more possession proceedings clogging up already overburdened Courts. This is an inefficient use of public funds. It is also likely to have the result of more homeless applications with applicants being forced to stay in very expensive hostel accommodation (which will have to be covered by Housing Benefit payments). Homeless applicants will then be forced to demonstrate that had they had access to proper benefits advice they would have been able to avoid being made homeless. Again this does not represent a cost effective use of public funds. HLPA questions whether the MOJ has given consideration to such scenarios and submit that there has been a failure to consider the interconnected nature between debt and welfare benefit problems and homelessness.  
15. At paragraph 4.77 of the Green Paper the government proposes to keep in scope appeals to the County Court on points of law under s204 of the Housing Act 1996. Whilst it is vital that legal aid remains available for such appeals HLPA is concerned that there is no reference to the pre appeal stage, where currently legal aid is available (under the Legal Help scheme). This covers assistance in making homeless applications (for example, where a Local Authority inappropriately refuses to allow a homeless applicant to make a homeless application) and making review representations to the Local Authority under s202 of the Housing Act 1996. It is crucial that legal aid is available in these situations. Practitioners know that good review representations and the opportunity to obtain evidence at the review stage is often the difference between a successful and an unsuccessful homeless application. This is particularly true in cases involving vulnerable people, where medical evidence is a critical determining factor. Clients will not have the means to obtain the necessary evidence and will also be unlikely to know what evidence is required or what questions to put to experts. Members of the HLPA executive have been informed by MOJ officials that legal aid will remain in scope for s202 reviews. Nevertheless, HLPA would be grateful for clarification from the government on this point
.
16. HLPA notes that the MOJ proposes to retain legal aid for “serious” housing disrepair cases, where the remedy is not primarily seeking damages, but is seeking a repair of such significance that without it the life or health of the litigant or their family may be at serious risk.
17. It is unclear how “serious” disrepair will be defined and who will decide when the definition is met. Furthermore, it is likely to be impossible at the outset of a case for a solicitor to determine whether the disrepair is “serious”. This will require expert evidence from a surveyor. The current legal aid system recognises that solicitors are not qualified to determine the severity of disrepair without expert evidence, and allows funding to cover investigation. This will include obtaining an appropriate expert report and further evidence (such as the repairs file from the landlord) to determine the prospects of success. HLPA considers it difficult to conceive how disrepair claims could be dealt with without an opportunity to assess the merits of the case in this manner. There is a strong case for legal aid to remain available to obtain a surveyor’s  report and to comply with the protocol for all (free standing) disrepair cases that would currently be funded, with a review of the merits at that stage. 

18. HLPA also has serious reservations about limiting legal aid to funding only cases that involve repairs without which the life or health of an applicant would be at risk. It is easy to conceive of cases which, whilst not yet life threatening, cause an enormous level of distress and inconvenience to a potential applicant who is clearly vulnerable. For example, consider a tenant who suffers from severe depression and a personality disorder, who has water leaking through the kitchen and bedroom ceilings when it rains. She cannot cook when it rains because of water leaking through the kitchen ceiling including above her cooker. She has to put down buckets and towels and change these regularly. This situation is not (yet) life threatening nor does it put her health at serious risk, but under the current proposals the client would not be able to get legal aid to obtain a remedy. 
19. As with the definition of “serious” disrepair, defining whether the life or health of a litigant is at serious risk is likely to result in time consuming and costly disputes between practitioners and the LSC. It will be necessary to obtain medical reports to consider whether the risk to life or health is serious, costing hundreds of pounds. 
20. HLPA suggest that “actionable” disrepair is a far better definition for determining whether legal aid funding is appropriate.   
Q2 
Do you agree with the proposal to make changes to court powers in ancillary relief cases to enable the Court to make interim lump sum orders against a party who has the means to fund the costs of representation.?

21. HLPA has no comment in respect of this question and defers to the views of family law practitioners
Q3  Do you agree with the proposals to exclude the types of case and proceedings listed in paragraphs 4,148 to 4.245 from the scope of the civil and family legal aid scheme?
22. No. HLPA’s response in respect of this question is directed primarily towards the areas of housing law that are proposed to be removed from scope. However, HLPA recognises that many of its members hold contracts with the Legal Services Commission (LSC) in Social Welfare Law, covering housing, welfare benefits and debt. Over the past few years practitioners have been encouraged by the LSC to become a “one stop shop” for legal services. HLPA and hitherto the LSC recognises that people with housing problems often have welfare benefits and debt problems as well, and that these problems are interconnected. Clients with housing problems benefit from being able to access legal advice on their welfare benefits and debt problems from the same firm. 
23. The Citizen’s Advice paper produced in July 2010 (“Towards a business case for legal aid: Paper to the Legal Services Research Centre’s 8th International Research Conference: Citizens Advice July 2010”) estimates that in respect of housing for every £1 spend on legal aid the state saves up to £2.34; a net saving of £1.34. In respect of debt for every £1 spend on legal aid the state saves £2.98 with a resulting saving of £1.98. In respect of Welfare Benefits for every £1 spent on Welfare Benefits the state saves £8.80, a net saving of £7.80.
24. As a general comment HLPA is concerned that the authors of the Green Paper do not appear to fully understand how legal aid works in practice today. Paragraph 1.8 of the Green Paper states that the aim is “to encourage people to seek alternative methods of dispute resolution, reserving the courts as a last resort”. The entire legal help system is used as a method of alternative dispute resolution and cannot (except in very limited circumstances) be used to fund representation in Courts. 
Housing
25. The MOJ proposes to remove the following areas from scope:
1 an action to enforce a Right to Buy

2 an action to enforce a Right to Buy a freehold or extend the lease

3 actions to set aside a legal charge (for example, a mortgage) or the transfer of a property.

4 actions for damages and/or an injunction for unauthorised change of use of premises. 

5 an action under the Housing Grants, Construction and Regeneration Act 1996.

6 applications for a new tenancy under the Landlord and Tenant Act 1954

7 an action for re-housing

8 an action under the Access to Neighbouring Land Act 1992. 

9 a action for wrongful breach of quiet enjoyment.

10 housing disrepair proceedings where the primary remedy sought is damages, including damages for personal injury.

11 an action for trespass; or

12 an action under the Mobile Homes Act 1983 which does not concern eviction. 

26. HLPA acknowledges that the number of clients with cases falling into categories 1,2, 4, 5, 6, 8 and 12 is modest when compared to the number of clients who obtain advice regarding possession proceedings, disrepair or homelessness.  However, HLPA objects to their removal from scope. These remedies are useful in conjunction with other remedies sought an therefore it is a misunderstanding to treat these actions as freestanding. For example, in a disrepair case against a Local Authority landlord execution of the repairs may require access from neighbouring private land. If the owner of the neighbouring land refuses access it may be necessary for the tenant to make an application under the Access to Neighbouring Land Act 1992 to ensure the required repairs are completed. 
27. HLPA questions whether any significant costs savings would be achieved by these proposed cuts.  Having said that HLPA agrees that if reductions to scope have to be made to achieve savings it is right to direct legal aid funding to cases directly or indirectly concerning homelessness, disrepair and possession proceedings. 
28. HLPA does not agree that actions to set aside a legal charge should be restricted from scope. This would mean that it would not be possible to protect a vulnerable person from the owner of a charge making an application to obtain an order for sale. The charge may have been obtained through misrepresentation, fraud or undue influence, in which case legal aid should be available to assist a client in setting aside that charge. It is easy to conceive of circumstances in possession proceedings where it will be necessary to set aside a charge in order to properly protect a client from losing their home. Indeed in some cases it may not be possible to resist a possession order and/or an order for sale unless you can apply to set aside the charge.   Would such representation be covered?  Setting aside of a legal charge is actually a form of protecting a person's home, just as powerful as defending possession proceedings. It follows that removing such actions from scope is contrary to the overarching theme of the Green Paper i.e. protecting the home and preventing homelessness.

29. HLPA is also concerned with the proposal to remove from scope actions for re-housing. This would appear to limit the ability to bring any actions in respect of Part 6 of the Housing Act 1996. This would prevent any challenge to Local Authority allocation schemes. Some schemes are unlawful in principle and there have been challenges by way of Judicial Review. Other allocation schemes, whilst lawful are administered unlawfully and arbitrarily with prejudice to applicants on the housing list. The removal from scope of these cases could have significant consequences for the vulnerable, the disabled and children living in unsuitable accommodation.   
30. This could have a particular impact on children, who are forced to live in unsuitable accommodation because their parents do not have the ability to access legal assistance to secure alternative accommodation. The damaging impact of poor housing conditions on children throughout their education is well established. A report by Shelter (Chance of a lifetime: The impact of bad housing on children’s lives. Shelter, Harker, Lisa (2006)) states that “Poor housing conditions increase the risk of severe ill-health or disability by up to 25 per cent during childhood and early adulthood ". A recent report by ECOTEC (Danny Friedman (March 2010) Social Impact of poor housing) highlights a number of critical impacts that poor quality, overcrowded and temporary accommodation can have on health and wellbeing, likelihood of criminality and educational attainment. Poor housing carried with it an increased risk of delinquency and criminality. Of particular relevant is research that shows that at Key Stage 5 young people living in poor and deprived areas achieved at a lower level. The same pattern was evidence at Key Stages 1, 2 and 4. 

31. Whilst it is accepted that the most serious cases could be funded by legal aid as Judicial Review cases remain in scope under the proposals, HLPA is concerned that there are many meritorious cases which may not give rise to an application for Judicial Review, perhaps because an alternative remedy needs to be pursued first.  For example a tenant who needs an emergency transfer following an accident or illness etc could expect to be shown a high level of priority under the Local Authority's allocations scheme.  However there may, for example, be a dispute about the medical evidence or a dispute as to the level of priority awarded under the scheme.  Such an issue would not be amenable to Judicial Review, at least at that stage, so funding would not be available to assist a client in this situation.  Legal help must be available to fund the preliminary work.  Flexible social housing is one of the objectives of the Localism Bill and in HLPA's view it follows that legal aid should be available to challenge a local authority over allocation decisions where appropriate.  
Quiet Enjoyment / Trespass 

32. HLPA profoundly disagrees with the proposal to remove from scope actions for wrongful breach of quiet enjoyment. The Green Paper seems to have fundamentally misunderstood that these are actions for harassment and/or unlawful eviction, which often involved the preservation of the physical safety of the tenant and of the home. For this reason this area should be kept within scope.  Indeed to remove such cases from scope runs counter to the underlying rationale of retaining legal aid for cases concerning the prevention of homelessness.   The MOJ also appears to assume that such actions are purely for damages. This is, again, a misunderstanding. Such cases primarily start out as an application for specific performance for re-entry to the tenant’s property, from which they have been unlawfully evicted. Such claims cannot be easily separated info claims for specific performance and damages because when issuing the claim form it is necessary to plead both specific performance and damages. The specific performance element of the claim is generally dealt by making an application for an urgent interim injunction, with the damages case following on from that.  

33. If these proposals were to be approved could lead to client in the following real life scenario not receiving legal aid:

34. A young woman has a relatively small amount of rent arrears. She speaks to the property manager for her private landlord who advises her that they don’t do two months notice and can simply change the locks. 
35. In a case such as this a simple letter to the property manager advising that changing the locks would be unlawful and would lead to court proceedings to obtain an injunction, will often deter an unlawful eviction from occurring. 

36. Such actions are not suitable for Conditional Fee Agreements (CFAs) because after the event insurance is not available. The current system provides that legal aid is only available if the solicitor can demonstrate that the Defendant has the means to satisfy payments of both damages and costs. This means that if such cases are carried to their conclusions practitioners should recover their costs and not make a claim on the fund. 
37. There are no other suitable alternative remedies available. The police might attend to prevent violence but after an eviction has taken place they do not get involved, and frequently advise that it's  a civil dispute. In practitioners' experience criminal sanctions, whilst available, are rarely enforced by overstretched Local Authorities. This situation is likely to worsen as a result of funding cuts to Local Authorities. Civil remedies are a more effective way of preventing homelessness.  HLPA considers it to be in the public interest to ensure that unscrupulous landlords can be sued for damages and costs when they unlawfully evict their tenants. If this area is not retained in scope it will remove an effective remedy against the bad behaviour of public landlords. Having regard to the governments’ Localism Bill and the proposals to limit public sector tenancies, people will be increasingly reliant on private sector housing and will require protection. This problem is made particularly acute when consideration is given to the government’s proposed reductions to Housing Benefit. 

38. The proposal not to fund unlawful eviction cases is inconsistent with the rationale of the scope changes which we understand to be to preserve funding for cases where the clients home is at risk.  Further it is perverse for the Government to fund cases where the landlord attempts to evict a tenant lawfully through possession proceedings but not to fund cases where the landlord seeks to evict the tenant unlawfully through the use of force etc.  
Housing disrepair proceedings where the primary remedy sought is damages

39. HLPA does not consider these proposals to be workable in practice. As noted above HLPA has concerns with the definition of "serious” disrepair and how this will operate in practice. Practitioners consider the typical disrepair scenarios currently funded by legal aid, such as lack of heating or damp, to be serious, even if they fall short of immediate threats to health or life If the MOJ is not prepared to re-think this proposal HLPA believes that detailed guidance will be required so that practitioners can properly understand the circumstances in which legal aid is available.  
40. In almost all disrepair cases advisors cannot ascertain the merits of case until they have obtained a surveyor’s reports to confirm the existence of disrepair, as well as obtaining evidence of notice provided by the client regarding the disrepair and having taken detailed instructions from the client. The current system recognises this and allows an advisor to obtain such evidence to investigate the prospects of success and the merits of the case. If the evidence does not warrant it the LSC will not extend funding beyond this initial stage. If no funding is permitted for these pre-action stages it is difficult to see how practitioners could fund such cases. A CFA would not be appropriate as the client would not be in a position to fund the costs of disbursements, such as a surveyor’s report, which would be necessary to consider the merits of the case. 
41. In practitioners' experience it is common that client’s complaints about disrepair are not taken seriously or properly investigated until action is taken to obtain a good qualify surveyor’s report, hopefully jointly instructed by both parties. 

42. HLPA has not seen evidence that CFAs are widely available for this area. HLPA considers that this area will need to be carefully considered along with the Jackson reforms. However, any such reforms must be allowed to develop according to the availability in the market of CFAs. Consideration must be given to provide the means to cover the cost of instructing an appropriate expert at an early stage. Clients will simply not have the means to fund this themselves. In any event, the current legal aid rules will not permit funding where a CFA is available. 
43. HLPA members also have concerns about the risk of an increase in claims farmers if this area of law is taken out of scope. Whilst this might appear to be access to justice, when claims farmers tried to move into the housing disrepair market in 2003 there was an appalling exploitation of tenants, see:   http://news.bbc.co.uk/1/hi/uk/3827419.stm. The only thing that prevented further exploitation of tenants was the case of Bowen and ors v Bridgend County Borough Council, Court of Appeal -  [2004] EWHC 9010 (Costs) , which prevented a mass claim by stating that the lawyers should have advised the clients to seek legal aid.  

44. In any event, in the experience of HLPA members, actions purely for damages are rare. Most actions begin as actions for orders for repairs and damages. The court procedure does not allow them to be separated. Often works are carried out at a relatively early stage leaving only the issue of damages to be resolved. HLPA does not consider it would be fair for clients to lose funding half way through a case. Clients are unlikely to be sophisticated or knowledgeable enough to be able to settle such proceedings and cases are therefore more likely to end up in Court. Further, there will be a disincentive to landlords to settle if they think legal aid will be removed half way through a case, and the legal aid fund will lose out if costs are not recovered
45. Furthermore, HLPA considers actions for damages to be essential to ensure that landlords have an inventive to keep their housing stock in good repair. 
46. HLPA believes that there is also a wider point to be considered.  If legal aid is only available to tenants with arrears, tenants may be  forced to withhold rent so that legal aid becomes available to pursue the matter by way of a counterclaim in possession proceedings.  It is surely irrational that those tenants who lawfully comply with their obligations will not get legal aid and yet those that do not will.  
47. Finally we repeat the point made above that in many disrepair cases costs are recovered from the landlord so there is no claim on the legal aid fund.  

Removal of Nuisance actions

48. Nuisance actions form part of repair actions and their removal from scope may hamper the pursuit of some of those actions, for example those involving infestations. Common nuisance actions include infestations of cockroaches, vermin, sometimes affecting whole blocks. HLPA is concerned that removal of this area from funding may prevent any form of action for serious infestation. This will place solicitors in a very difficult position professionally  if they have legal aid to deal only with the disrepair claim, not a nuisance claim. Clients could be penalised in costs if they fail to include a relevant nuisance  claim in the same proceedings and later try to pursue the nuisance claim.

49. If there is no disrepair to the structure of a property then funding would not be permitted. However, there can be substantial nuisance problems without there being any actionable disrepair. Consider a case where a there has been a sewage leak from neighbouring land due to problems with the sewage system on the neighbouring land. This is not a disrepair claim that can be brought against the client’s landlord. The cause of action will most likely be in nuisance against the owner of the neighbouring land.

50. Also tree root nuisance burst water tans and environmental private nuisance proceedings may also affect a person’s home. A potential opponent homeowner may have insurance but the insurer denies liability. A vulnerable person, who is unlikely to have buildings insurance, may experience devastating effects to their home and would be forced to deal with the matter as a litigant in person if funding is removed from scope for this area. Many people on low incomes cannot afford legal expenses insurance. They simply don’t have it A claim for damages is essential to rectify the position the client is left in following another person’s negligence. 
51. Nuisance can also provide an alternative to the breach of repair action where there is a good cause of action but there are difficulties in proving notice. This is because a nuisance action does not require evidence of notice in order to be actionable.

52. The Green Paper also leaves open numerous questions. For example will funding still be permitted for cases involving succession or assignments of tenancies?  Legal aid should remain for bringing possession proceedings as well as defending possession proceedings. This is to assist clients who have  been wrongly displaced from their home. Typically it will cover a situation where a vulnerable tenant  has been taken advantage of either by allowing someone to stay who then frightens the tenant and refuses to leave, or someone whose home is taken over by squatters during a temporary absence.  
53. At paragraph 4.196 the MOJ states that there are a variety of alternative sources of advice which clients can draw upon, and refer to Shelter, Local Authority in-house services and the Local Government Ombudsman. In respect of re-housing cases in-house local authority services do not represent independent legal advice. They are not independent and are unlikely to be inclined to advise a client that their own Local Authority’s allocation scheme is unlawful. Such organisations are also driven by wider agendas to ease the burden on the Local Authority’s housing stock. As the MOJ will be aware Shelter is reliant upon legal aid to bring most of its legal challenges. Has the MOJ questioned organisations such as Shelter as to whether they would be able to meet the demand for advice if legal aid is no longer available in the areas removed from scope? Furthermore, HLPA notes that whilst the Local Government Ombudsman can be a useful avenue to settle disputes, their decision are non-binding and are not a substitute for the ability to obtain legal remedies at Court.
Debt 

54. HLPA considers it short sighted to restrict debt advice to situations where the client’s home is at risk. The MOJ states at paragraph 4.76 of the Green Paper that debt advice only requires advice on the practicalities of clients managing their finances. This is not the case and often clients will not know if a debt has been calculated correctly or recoverable until they obtain legal advice. The MOJ recognises at paragraph 4.178 that debt problems are more likely to affect the ill or the disabled. In any event debt advice at an early stage saves pubic money, as problems can be nipped in the bud before they become critical requiring Court action. The costs savings of debt advice are confirmed in the study by Citizen’s Advice referred to above. The Green Paper assumes that people have fallen into debt as a result of deliberate choices they have made. However many people seeking advice on debts have suffered a life changing misfortune, such as a relationship breakdown, illness, loss of job or a combination of events.  Challenging debts and negotiating manageable  reduced payments helps people regain financial stability and personal responsibility for managing their affairs.      
55. If individuals are properly advised early on there is the possibility that they can control the debt in their lives before is spirals out of control. By the time a person’s home is at risk it is often very hard to resolve the debt problems that have accrued to lead them into this position. It is also likely to be far more expensive to resolve their problems at this stage. The average costs to the public of one person’s debt problem (including lost economic output) is estimated to be £1000, with more serious debt problems costing many times this amount. This is confirmed in the report, ‘A helping hand: The impact of debt advice on people’s lives” – Pleasance P, Buck A, etc LSRC 2007. 
56. Often it will be too late and nothing can be done. If a judgment has been entered, which has not been appealed, and a charge entered on the property then there is very little that can be done. The debt is established and a charge for that amount put on the property. Had the claim for the debt been challenged and judgment not been entered - or entered with a considerably lower amount - the home would not be at risk.
57. Often clients present with debts that have been wrongly calculated. Vulnerable clients are unable to work out for themselves how the debt has been calculated and without legal assistance are likely to accept the mistakes. 

58. Furthermore, no consideration appears to have been given by the Government as to who will provide free debt advice to people who need it in the future. Reference is made at paragraph 4.178 of the Green Paper to organisations such as Credit Action, the National Debt line, and the Money Advice Trust and local authorities. Given the other cuts (including significant Local Authority cuts) proposed by the Government HLPA doubts the ability of clients to be able to obtain good quality face to face debt advice.   

59. HLPA notes that the £25 million a year Financial Inclusion Fund has now been stopped. This had been providing for free debt advice from 500 specialists in England and Wales. If legal aid for debt is also removed it is difficult to see how people will be able to obtain effective free debt advice. The Mary Ward Legal Centre has had to make 10 advisors redundant as a result of the removal of the Financial Inclusion Fund. This was reported by the BBC on 1 February 2011 and we refer you to the link to this story. http://www.bbc.co.uk/news/business-12330429
60. The government has committed itself to ensuring poor households to have access to financial advice. In response to a question on the removal of the Financial Inclusion Fund Mr Hoban MP stated in the House of Commons on 31 January 2011 “The Government remain committed to helping poorer households to access appropriate financial services, to improve their financial resilience and to avoid falling into unsustainable levels of debt.”

61. HLPA has doubts that the government can remain committed to helping poorer households have access to financial advice if they are planning to simultaneously remove funding under legal aid for debt as well as removal of the Financial Inclusion Fund. 
Welfare Benefits 
62. HLPA does not agree with the Government's assertion at paragraph 4.217 of the Green Paper that these issues are of a lower importance as they essentially concern financial entitlement. Given that the people in receipt of benefits are often some of the most vulnerable people in society the assumption that financial entitlement is not a particularly important concern is worrying. This is about people being able to ensure they have access to funds to cover the basic necessities of life, or to meet their specific needs. To view these issues as of “lower objective importance” is, in HLPA’s opinion, fundamentally misconceived.  
63. At paragraph 4.217 the government refer to Tribunals being more accessible and user friendly for clients. Whilst the Tribunal does have an inquisitorial function in practitioners' experience clients benefit hugely from the assistance of legal advice. Vulnerable, ill, disabled, or non English speaking clients are unlikely to know how to present their evidence at a Tribunal, or even what evidence they need to obtain. For example, in Employment and Support Allowance cases there are specific tests that the DWP use to award points. If the applicant scores above a certain amount of points they qualify for the benefit. Appeals of negative decisions involved obtaining medical evidence. However, the medical evidence needs to clearly address the specific activity descriptors upon which points are awarded under the DWP scoring system. This requires preparation of a careful letter of instruction to a relevant medical expert to ensure that the relevant information is obtained.  
64. It is also wrong to make general assumptions about the nature of Tribunals inquisitorial nature without taking into account the complexity of Social Security law and the inability of the average person to be able to recognise when they have a possible legal argument or an appeal on a point of law. Social Security law is exceptionally complex, having a plethora of statutes and secondary legislation as well as case law from the Tribunals and the higher Courts. There are often overlaps with other complex areas of law such as immigration and European Union Law. The Courts have recognised the complexity of Social Security Law on numerous occasions. For example, in the case of R (Veli Tum) Secretary of State for the Home Department (2004) EWCA Civ 788, , in respect of the applicability of the law relating to EEA nationals and entitlement to Income Support, Lord Woolf stated the following:
65. “The provisions are labyrinthine, but to cut a convoluted story short, she was a person from abroad, pursuant to paragraph 17 of Schedule 7, to the Income Support (General) Regulations 1987, and although her present in this country was lawful – unless and until removal pursuant to regulation 2(3) of the Immigration (European Economic Area) Regulations 2000 – she did not enjoy the right to reside here at the material time because she was not a “qualified person” as defined by regulation 5 of the 2000 Regulations” Other cases such as Lekpo-Bozua v London Borough of Hackney (2010) EWCA Civ 909 refer to the provisions of domestic legislation pertaining to European free movement law as “labyrinthine”. Nevertheless this is an area that regularly comes up in practitioners’ experience of dealing with welfare benefits clients. 
66. It is practitioners’ experience that, particularly in relation to cases concerning EEA nationals and other persons from abroad, the DWP regularly does not understand or follow the law or their own guidance. The law changes regularly, often following judgements from the European Court of Justice, and this is a highly complex area. 
67. In many cases it is difficult to see how a lay person would be able to understand the grounds upon which they can appeal an adverse decision without legal advice. 

68.  HLPA also has grave concerns over the availability of alternative sources of help and advice. In paragraph 4.218 of the Green Paper the government refers to Jobcentre Plus and the Benefits Enquiry line as being sources of assistance. Jobcentre Plus are responsible for provision of benefits and are not independent. The Benefits Enquiry line is also part of the DWP and is therefore not a substitute for independent legal advice. 
69. The government also refer to organisations such as Child Poverty Action Group and Disability Alliance that may assist in some cases. HLPA questions whether these groups have been consulted over their ability to take over the burden of helping clients in need of welfare benefit assistance if all funding is removed for this area.  This is particularly relevant when consideration is given to the fact that most of these not for profit organisations are facing cuts from other income sources themselves. The government refer to the Free Representation Unit (FRU) being able to assist in representation at Tribunals in some cases. Whilst it is true that FRU does provide free representation in some cases it is a misunderstanding to assume FRU can simply fill in all cases where Legal Help is no longer available. The government is referred to the statement on FRU’s website - www.thefru.net/news/legal-aid-changes  :
“we should point out that the consultation document gives a misleading impression of FRU.  It wrongly uses the role of FRU to support one of its conclusions.  It points out correctly that FRU represents clients in tribunals.  It then illogically uses FRU's representation work in tribunals as part of the justification for withdrawing Legal Help for initial advice work in welfare benefits cases.  FRU does not provide initial advice to clients.  The work that FRU does can therefore be no part of the justification for withdrawing Legal Help in this area.  FRU is in no position to replace the invaluable work of publicly funded solicitors, law centres and Citizens' Advice Bureaux in giving initial advice".

Housing Benefit 

70. The removal of all welfare benefits from scope will have serious implications for housing possession cases where rent arrears regularly arise because of failings in the housing benefit system. 
71. By the time a client visits an advisor regarding a rent arrears problem caused by housing benefit, invariably, it will be too late to resolve the housing benefit problem, given that the deadline for appealing most decision is just one calendar month.  Practitioners have grave concerns about an increase in possession proceedings and homeless applications if Housing Benefit advice is not available at an early stage. Intervention at an early can lead to the prevention of rent arrears accruing in the first place, thus avoiding the need for costly Court possession proceedings. 
Asylum support

72. Paragraph 4.222 asserts that asylum support cases are akin to other welfare benefits cases although it then says that such issues  are of high importance because they enable successful applicants to access housing and meet basic subsistence needs.  This appears to recognise that assistance for asylum support cases is a form of assistance to combat homelessness and should be given the same weight.
73. However it is proposed that funding be removed from these cases because they are “relatively straightforward and fact-specific”.  They are anything but. In practitioners' experience they are remarkably complex.  For example, the question of whether an asylum seeker is entitled to Section 95 or Section 4 support often turns on extremely technical questions of whether the client is a failed asylum seeker or not. There may also be questions as to whether the clients should be dispersed outside London or not.  Asylum support cases are not usually confined to questions of whether the client is entitled to support from the National Asylum Support Service (“NASS”).  There is a notoriously complex interaction with community care and Children Act legislation and it is impossible to separate out the two. Even though challenges under this legislation may result in Judicial Review and be included in scope as public law challenges, without the retention of legal help, pre-action preparation for Judicial Review will not be possible and thus neither will Judicial Review itself. 
74. As to alternative forms of advice, similar considerations apply to asylum support as apply to welfare benefits. A duty scheme is available for appeals before the asylum support appeals tribunal but this does not assist with applications to the tribunal. It is not clear that much assistance from other sources is available in this area.  A cursory consideration of the several hundred decisions of the Tribunal available on its website will demonstrate that even where applications are fact specific they are often not straightforward.
75. Removal of the asylum support from scope will lead to further destitution of vulnerable asylum seekers and their families and this contradicts the stated aim of the paper to preserve Legal Aid for homelessness.
Q4 Do you agree with the Government’s proposals to introduce a new scheme of funding individual cases excluded from the proposed scope, which will only generally provide funding where the provision of some level of legal aid is necessary to meet domestic and international legal obligations (including those under the European Convention on Human Rights) or where there is a significant wider public interest in funding Legal Representation for inquest cases? Please give reasons
76. As noted above HLPA is opposed to many of the proposed scope changes in principle. Furthermore, no clear details have been formulated regarding the test proposed to deal with funding cases excluded from scope. There will need to be a consultation on the detail of the test when this is proposed. 

77. If the proposed cuts were to be implemented some form of scheme to fund individual cases excluded from scope would need to be implemented. However, HLPA is concerned that the proposed cuts themselves would involve a breach of international obligations (such as the European Convention on Human Rights). Given the sweeping changes that would occur should the current proposals be implemented, HLPA fear that any such scheme would be overburdened with requests for assistance. 

78. There are also practical concerns about the application of the test. The current exceptional funding test has proved unwieldy and slow. Many of the cases that would need to be considered under a new scheme for excluded cases would be urgent, and therefore a streamlined process for making decisions on such applications would be essential. 

Q5 Do you agree with the Government’s proposal to amend the merits criteria for civil legal aid so that funding can be refused in any individual civil case which is suitable for an alternative source of funding, such as a Conditional Fee Arrangement?

79. The availability of a CFA is already a factor taken into account in the funding Code and HLPA considers that this remains the correct approach as it is capable of reflecting and responding to the state of the CFA market as it develops over time.  

80. HLPA accepts that public funding should be a last resort to secure access to justice. However, there are simply areas where CFAs will simply not be available or appropriate, such as re-housing applications and welfare benefits and debt advice. Furthermore, the key ground for whether funding should be refused should be whether a CFA is available in an individual case, and not just generally available for cases of that type. For example, a vulnerable client with mental health problems and difficulties in providing instructions may have significantly less prospects of success in a disrepair claim than a non-disabled client with a similar case. We regret to say that insurers and/or solicitors may be reluctant to take on risks of representing people with mental health problems or other clients perceived to be high risk (for example in terms of following the case through or ability to withstand cross-examination).
Q6.  We would welcome the views or evidence on the potential impact of the proposed reforms to the scope of legal aid on litigants in person and the conduct of proceedings

81. HLPA agrees that there would be an increase in litigants in person in person, with implications for the judiciary and costs for Her Majesty’s Court Service. HLPA recommends that the Government consults closely with the Judiciary and Courts staff and assesses the increased costs and administrative burden upon the Courts that would occur should the current proposals be effected. 
82. It is the experience of HLPA members that cases involving litigants in person invariably result in more costs being incurred and take to longer to conclude. This is because without representation opponents want to “have their day in court” and are not advised properly upon the merits of settlement at an early stage. Court hearings and trial take longer as the unrepresented party is not familiar with the procedure. This creates a greater burden on the Courts system and is far more costly to the public purse. Again, HLPA recommends that the Government consult with the Judiciary and the Bar on this issue. 

83. At paragraph 4.268 of the Green Paper the Government refers to research by the Department for Constitutional Affairs in 2005 that found little substantive evidence on the impact that a litigant in person has on the conduct and outcome of proceedings. However, the research referred to (Litigants in Person: Unrepresented Litigants in First Instance Proceedings, undertaken by Richard Moorhead and Mark Sefton for the Department of Constitutional Affairs, 2005) actually concludes that the presence of unrepresented parties had a significant impact on proceedings.
84. HLPA concurs with the conclusions of the report referred to above by Moorhead and Sefton, that one party being unrepresented results in higher legal fees for the represented party, because that party has to take over a larger burden of case management, such as preparing trial bundles even when they are the Defendant. 

85. Litigants in person cannot deal with technical issues such as disclosure. Litigants in person with special needs, mental health problems, or language difficulties would be unable to bring proceedings. Furthermore, many clients who end up unrepresented in court proceedings are not bringing claims themselves, but are unwilling Defendants in civil cases.

86. HLPA considers that an increase in litigants in person will almost certainly result in more miscarriages of justice, as clients will not be aware of their legal rights and will have no one to represent these rights on their behalf.  
TELEPHONE GATEWAY
Q7. Do you agree that the Community Legal Advice helpline should be established as the single gateway to access civil legal aid advice? Please give reasons

87. HLPA does not object to telephone advice per se. We object to the single gateway. It will undoubtedly make access to legal advice more difficult and bureaucratic. We do not accept that the figures given for anticipated savings are realistic. Nor do we accept that the telephone gateway is necessary to achieve savings. Many practical details have not been thought through. A single telephone gateway is completely incompatible with current contracts between the LSC and providers. If the MoJ proposes to go ahead with this, there must be further detailed consultation. 
88. Clients wishing to obtain advice via the legal aid scheme can currently go to a law firm, Law Centre or CAB and see an adviser, who could be someone they already know, or who has been recommended or they may simply walk in off the street.  Alternatively they may choose to ring an operator at the CLA Helpline who will initially try and diagnose the problem (“first tier service”) and if the issue cannot be resolved refer clients eligible for legal aid to the CLA special telephone advisers (“second tier service”).  

89. Under the new proposals in the “vast majority of cases” clients will be required to make their initial contact to access civil legal services through the first tier service rather than through face to face providers and where the diagnosis is that more detailed advise is the most suitable route the operator will in the majority of cases transfer the call to second tier specialist advice telephone service.

90. HLPA considers that the proposal is largely unworkable and if introduced will not benefit the majority of our housing clients.  In fact the opposite is true.  The proposal is likely to have the following adverse effects on the provision of good quality and effective legal advice to [housing] clients in the future.  
91. Most importantly the proposal removes client choice, both in terms of the method by which clients access legal advice and who they choose to provide that advice.
92. For a variety of reasons many clients [certainly housing clients] are repeat clients.  They get to know face to face providers who have assisted them in the past and are therefore more likely to feel at ease discussing what can sometimes be very personal or distressing issues.  This will not be the case when speaking to an unknown first tier Helpline operator.  How will these clients react if they are told they cannot contact the adviser who “fought their corner” and resolved their problems last time? Likewise advisers get to know these clients, their personal circumstances and the background to their problems.  They will be able to diagnose problems far quicker, efficiently and cost effectively than an operator who will not have the benefit of any prior or local knowledge.  Furthermore, when for example a client has a mental health problems how easy will these be to identify over the telephone.
93. Housing advisers frequently have to make urgent applications on behalf of clients, for example to suspend a warrant of possession or to apply for temporary accommodation.  The Equalities Impact Assessment (EIA) acknowledges that where there is a need for emergency assistance clients will be referred to face to face advice provision (paragraph 1.1).  However, the potential delay whilst a client telephones the CLA Helpline, waits for a diagnosis and then a referral to a face to face provider, could be the difference between making a successful application for relief in time or becoming street homeless.  
94. A large number of clients would find accessing the telephone service very difficult, perhaps even impossible.  There are numerous examples including clients without any access to a telephone such as a street homeless person or a prisoner; those for whom English is not there first language; those who have a speech or hearing impediment; those who simply cannot afford the call charges; and those who cannot find the privacy to make telephones calls (e.g. an abused spouse).  Further,  it is wrong to assume that everyone has access via internet and email as an alternative.
95. If a single gateway is established the EIA estimates that face to face providers will lose 76% of their income.  Alongside the cuts to scope (if pursued) the proposal will lead to a significant number of housing practitioners having to withdraw from legal aid work and/or go out of business.  The consequence would be a shortage of face to face providers which is contrary to the stated aim to cater much better for clients needs.
96. Notwithstanding the intrinsic problems with the proposal there are also a number of more technical issues which are not dealt with in the Green Paper or the accompanying documents.  These include:

· Assuming that the client can access the telephone service, what will happen if the line is busy?  Will the client have to make repeated calls until they get through to an Operator or will new CLA Helpline offer a call back service to all clients?

· If having spoken to a CLA Helpline Operator the client’s case is diagnosed as being complex and requiring face to face advice, will the referral to a face to face adviser be for an indefinite period or will it be limited to getting an appointment within a fixed time after which the referral will lapse?

· If such a referral for face to face advice is made will the client be given a list of suitable advisers from which to choose or will they be directed to a specific adviser?

· Will face to face providers have to accept all referrals or will they have a right of refusal.  Alternatively what if the face to face provider to whom the referral is made cannot take on the case, for example because there is a conflict of interest.  Will the face to face provider tell the client to go back to the CLA Helpline or direct him to another face to face provider?

· It is not clear from the proposal whether the adviser who is referred a client for face to face advice will have to re-assess their financial eligibility.  Assuming that this is the case this would be a duplication of work and therefore not time or cost efficient.  If on the other hand the face to face adviser can rely on the CLA Helpline Operator’s calculation being correct who ultimately will be liable for any mistakes?

· If the CLA helpline is established as the single gateway to access civil legal aid, where will that leave clients currently advised under the Housing Possession Court Duty Scheme? 

Q8. Do you agree that the specialist advice should be offered through the Community Legal Advice helpline in all categories of law and that in some categories, the majority of civil Legal Help clients and cases can be dealt with through this channel? Please give reasons

97. HLPA has no objection in principle to a specialist advice line being offered in all categories of law for those clients who want to access legal aid services in this way.  However, we maintain that no client should be compelled to accept telephone only advice rather than a face to face meeting, even where an assessment of the case suggests it is suitable for telephone advice.  Clearly it must be left to the client to decide whether he is more likely to understand and act upon advice following a face to face meeting with a provider rather than advice provided over the telephone.

98. In any event HLPA questions whether the majority of civil Legal Help clients and cases in any category could be dealt with through the CLA helpline specialist advice service, since the Green Paper intends to take out of scope a substantial amount of work  that the special telephone advice helpline might have covered .  Thus for example in housing all transfers and damages only disrepair cases which might have been suitable for specialist telephone advice will no longer be in scope. The work that it is intended to retain, i.e. possession cases, s.204 Appeals  serious disrepair cases etc. will by its very nature be to complex to be dealt with through the CLA Helpline and will have to be to face to face advisers.  This leads to a rather strange situation where the left hand is seeking to expand the provision of specialist telephone advice and the right hand is taking away the work that would sustain the expansion.

Q9. What factors should be taken into account when devising the criteria for determining when face to face advice will be required?

99. The following factors should be taken into account.

· The client’s preference.  As set out above regardless of personal circumstances, the client should be able to see a face to face provider rather than rely on telephone advice if he feels this is the best of way for him to receive and understand the advice given.

· Where urgent action is required, e.g. to issue an application to suspend a warrant of eviction.

· If the client’s health and safety could be at risk, e.g. as a result of disrepair or harassment.  Often in these cases some initial representations need to be made before court action can be taken.  The client will be in better position (and it will be more cost efficient) if and when it becomes necessary to apply for an interim injunction at short notice if there is a face to face provider who is familiar with the case.

· Where court proceedings have been issued or are about to be issued.  

· If there is likely to be communication difficulties because of a language problem or the client has a disability or mental health issues.

· Where the case involves a substantial amount of paperwork or the papers are complex.  This would include all cases where there are current court proceedings because the client and adviser would need to be face to face to go through the documents together.  It would also cover cases which have not as yet and may not proceed to court, such as s.202 reviews where there is usually a complex s.184 decision with references to case law and statute to consider, as well numerous documents on the homelessness file to read.

· There should not be an exhaustive checklist of relevant factors, so the telephone adviser retains discretion to look at all the circumstances when deciding whether face to face advice is required.

Q10. Which organisations should work strategically with Community Legal Advice and what form should this joint working take?

100. HLPA believes that rather than creating a centrally administered CLA single gateway funding should be re-routed directly to existing community based support and advice organisations working with vulnerable people (whether it is the young, old, disabled, homeless, unemployed etc).  These groups have the know-how to deal with straightforward issues for clients, e.g. this might involve assisting a victim of domestic violence to make an application for re-housing away from the family home.  They have also developed the skills and experience to identify when specialist legal advice is required and to refer matters on appropriately, e.g. this might be following on from the above example, if the application for re-housing is refused by the local authority and this decision has to be reviewed.

101. These groups are in a much better position to evaluate a client’s problems, deal with the simple matters and refer on the more complex matters than someone on the telephone at the other end of the country.

Q11. Do you agree that the Legal Services Commission should offer access to paid advice services for ineligible clients through the Community Legal Advice helpline? Please give reasons

102. HLPA is opposed to the LSC offering legal services to the private fee-paying clients.  This would be contrary to the main objective of the legal aid scheme, which we assume is still to provide equality of access and the right to representation before the law for those of limited means.  If anyone can access the scheme’s services it undermines the scheme’s raison d’etre.  

103. In addition, the proposal will have unwelcome financial implications for those firms who undertake a mix of private and civil legal aid work, since they will experience a reduction in fee income if private fee-paying individuals who might be expected to instruct them are instead able to access the CLA helpline for immediate legal advice. 

FINANCIAL ELIGIBILITY

Q12. Do you agree with the proposal that applicants for Legal Aid who are in receipt of passporting benefits should be subject to the same capital eligibility rules as other applicants.  Give reasons.

.

104. HLPA does not agree with this proposal.  The experience of HLPA members is that clients in receipt of a passported benefit are highly likely to have little or no capital. As such, a further check under capital eligibility rules would add an administrative burden for the advisor of an additional 12-18 minutes per client but would not result in any significant payments to the Legal Aid fund. The costs benefit would be at best negligible.

105. Passported benefits are themselves means-tested for capital. For Income Support, for example, the capital limit is set by the DWP as a part of the calculation of the minimum level of funds needed for basic living conditions. To suggest that a lower capital limit should be set than the limit set in the benefits means test would be to require those already assessed as having the necessary bare minimum of funds available to them to somehow make a payment. This will act as a disincentive for those few who would have to make a payment under the proposed limit to actually seek legal assistance with their problems.

106. Where those on passported benefits do have some limited capital, this is typically needed to cover emergency expenditure for essential items or winter fuel bills. It would be iniquitous to force a client to choose between necessary emergency expenditure and obtaining legal advice and assistance.

Q13. Do you agree with the proposal that clients with £1,000 or more of disposable capital should be asked to pay a £100 contribution?  Please give reasons.
107. HLPA does not agree with this proposal.  Where this proposal would overlap with the proposal at 12 above, we repeat our comments on that proposal.

108. While HLPA acknowledges the principle that having a financial stake in the case may have a role to play in discouraging unmeritorious claims, HLPA believes that the problem is hugely overstated. If a case is run that is thoroughly without merit, the advisor would be in breach of his/her contract with the LSC and of his/her professional obligations. HLPA does not consider that there is any evidence that clients unmeritoriously or unnecessarily resort to the courts to resolve issues.

109. In addition, in the large majority of housing cases currently brought, and in all of the kinds of case envisaged under the proposed changes in housing scope, the client has a very substantial stake in the outcome of the case as it concerns their home and wellbeing.

110. On the specific proposal, HLPA is concerned that the disposable capital limit proposed is at a level that would potentially cause real hardship if a £100 contribution was required. For clients who pay a monthly contribution currently, the principle that they have a financial stake in the conduct of their case is already satisfied. 

111. For those in receipt of passported benefits, HLPA notes that the DWP will only sanction direct payments to social landlords from benefit towards rent arrears of £3.30 per week, or a maximum of £9.75 per week for housing costs and this remains the case up to the benefit’s capital limit. The proposal would therefore be in contradiction to the assessment of the DWP of the client’s basic needs.

112. In cases of housing possession or homelessness, if the client is unsuccessful, they will have an immediate need for whatever limited capital they may have in attempting to secure accommodation for themselves and their household. 

113. In addition, there would be a significant administrative burden on the legal aid provider and/or the funding body in the assessment, collection and disposal of the proposed contribution.

Q14. Do you agree with the proposals to abolish the equity and pensioner capital disregards for cases other than contested property cases?  Please give reasons.
114. HLPA does not agree with the proposals.

115. Clients with equity in their property who are on state benefits or on eligible levels of disposable income have no realistic prospect of releasing that equity other than by the sale of their homes, which is likely to result in future demands on the state in terms of accommodation. This is to set a punitive burden on access to legal assistance.

116. There is a significant administrative issue in the valuation of the property and therefore the equity. The proposal is silent on the mechanisms by which the valuation of equity is to be carried out. Any reasonable means of assessing equity in the property will be time consuming and incur considerable costs.

117. HLPA disagrees strongly with the proposal to remove the pensioner capital disregard. For many pensioners on low pensions and other income, their home is their main source of security. As above, there is little realistic prospect of the value of any equity being realizable except through sale of the property, which is a particularly punitive burden for pensioners in this position.

118. In housing cases, HLPA considers that the proposal would have limited effect in either increasing contributions to the legal aid fund or reducing cases funded, as it is most often a contested property case that the client presents with.

Q15. Do you agree with the proposals to retain the mortgage disregard, to remove the £100,000 limit, and have a gross capital limit of £200,00 in cases other than the contested property cases (with a £300,000 limit for pensioners with an assessed disposable income of £315 per month or less)?  Please give reasons.

119. HLPA agrees with the proposals to retain the mortgage disregard and to allow an increase in the £100,000 limit.

120. HLPA acknowledges that a gross capital limit of £200,000 would maintain the current level of eligibility for those with a mortgage of £200,000. However HLPA considers that a flat gross capital limit would disproportionately discriminate against those with properties in London, the South East and other areas of high property values, often being homes that the clients have lived in for many years.

121. The same issues of how the property is to be valued and the administrative burden of this arise as in the response to question 14 above.

122. The same issues of the inaccessibility of any capital for clients on benefits or low income arise as in the response to question  14 above.

123. HLPA agrees with the principle that a gross capital limit should be higher for pensioners on a low disposable income, but does not agree with the limits set or the broader principle of a gross capital disregard, for reasons already given. Specifically there is no justification given in the proposal for setting the disposable income limit at £315 per month or less rather than retaining the main disposable income limit for eligibility for a pensioner disregard and HLPA can see no reason 

124. In housing cases, HLPA considers that the proposal would have limited effect in either increasing contributions to the legal aid fund or in reducing cases funded, as it is most often a contested property case that the client presents with.

Q16. Do you agree with the proposal to introduce a discretionary waiver scheme for property capital limits in certain circumstances? The Government would welcome views in particular on whether the conditions listed in paragraphs 5.33 to 5.37 are the appropriate circumstances for exercising such a waiver?  Please give reasons.

125. HLPA does not agree with the proposal.  We do not object to a property eligibility waiver per se. However, HLPA’s view is that the cap of £200,000 is arbitrary and will create geographical unfairness, as set out in the response to questions 14 and 15 above.

126. HLPA agrees that the criteria listed in paragraph 5.36 appear to be sensible criteria.  

127. If the proposals in respect of capital and other disregards are implemented then a waiver scheme will be essential.   Most otherwise eligible applicants will find it impossible to obtain credit to unlock their capital and those that could technically obtain credit would be unlikely to be able to afford to pay for it (see the response to question 14 above).   As a consequence the LSC will need to become a lender to these individuals.

128. Credit from the LSC would be necessary where the applicant has been unable to obtain credit or where, even if credit were available, the repayments would cause financial hardship.

129. Given this the conditions set out in the consultation paper seem appropriate.

130. HLPA questions whether there has been any real cost benefit analysis for this and for the other eligibility proposals.   Requests for a waiver under the scheme are most likely to be the norm rather than the exception.  To reach the stage of being able to apply for a waiver will involve individuals making futile applications for credit.   This will cause significant burden to lenders who will be required to process many applications that have no chance of success and to provide written refusals.   These applications will also likely adversely affect the credit ratings of those making the applications.

131. The legal aid administering body would then need to maintain the staffing and infrastructure to process these credit applications, to register any associated charges and then enforce and recover monies on the sale or other disposition of the properties in question.

132. Further if these are to be contractual charges (rather than statutory charges) then there will be additional costs associated with registration and potential complications in terms of seeking any necessary consents from existing mortgagees or charge holders.

133. The impact assessment for these proposals does not address these issues, or set out a consideration of costs and benefits.

Q17. Do you agree with the proposals to have conditions in respect of the waiver scheme so that costs are repayable as the end of the case and. To that end, to place a charge on property similar to the existing statutory charge scheme? Please give reasons. The Government would welcome views in particular on the proposed interest rate scheme at paragraph 5.35 in relation to the deferred charge.

134. HLPA accepts that as a mechanism for funding necessary litigation, repayment of costs is sensible. HLPA is concerned that the proposal could well require a greater degree of administration and organization than the existing statutory charge, reducing any benefits to the legal aid fund.  

135. Finite and structured rules for the circumstances in which the charge falls should be consulted upon properly and any funds secured as a consequence will need to be put back into the legal aid budget.

136. There should be no circumstances in which the client is forced to sell their home to discharge the charge.
137. The proposed interest rate is at a high level. In view of the financial situation of anyone who is to be eligible for funding, it is important that interest on the charge is not taken to be an income generator in itself, but should be set at the best rate commensurate with maintaining capital and covering administrative costs. Interest should be simple interest. The rate should be based on base rate, subject to regular review and variation on a 6 monthly or annual basis, with a cap of 8%
Q18. Do you agree that the property eligibility waiver should be exercised automatically for Legal Help for individuals in non-contested property cases with properties worth £200,000 or less (£300,000 in the case of pensioners with disposable income of £315 per month or less? Please give reasons.

138. HLPA’s view is that the administrative burden of practitioners and the administration of the fund, the difficulty in obtaining valuations of the property, and the other issues raised in 14 to 17 above are made clear in the context of a relatively low cost matter as may be completed under the Legal Help Scheme.

139. HLPA’s view of the proposed gross capital cap of £200,000 is set out at 15 above.

140. However, should the proposals go ahead, HLPA would agree that an automatic property eligibility waiver should be exercisable as an option for Legal Help for individuals.

141. Given the potentially low cost to the fund of a Legal Help matter, it may be that some individuals would prefer to pay would could be a small capital contribution, rather than take the property eligibility waiver. This should be an option.

Q19. Do you agree that we should retain the ‘subject matter of the dispute’ disregard for contested property cases, capped at £100,000 for all levels of service? Please give reasons.

142. HLPA agrees with the proposed retention of the ‘subject matter of the dispute’ disregard but does not agree with the level of the proposed cap

143. If the subject matter is in dispute or contemplated to be no loan may be secured by either party.  The equity is inaccessible and thus to deny access to justice for either party creates unfairness and inequality.  In any event, if funded these cases may well secure statutory charge monies at conclusion and prove cost neutral.  

144. The disregard should be set when a dispute is contemplated rather than actual.  To deny pre-emptive advice simply because the dispute has not yet begun lessens the chance of early action or settlement to prevent protracted litigation.  

Q20. Do you agree that the equity and pensioner disregards should be abolished for contested property cases? Please give reasons.

145. HLPA does not agree. As set out in the response to question 19 above, the very nature of contested property cases mean that it would be extremely difficult, if not impossible for a client to find any way of realizing capital sums from the property. Unless the equity in the property can in some way be realized it should be disregarded. There remains the possibility of a form of statutory charge to recover costs against the property once the dispute is resolved.

146. HLPA’s view on the equity and pensioner disregards is set out further in the response to 14 above.

Q21. Do you agree that, for contested property cases, the mortgage disregard should be retained and uncapped, and that there should be a gross capital limit of £500,000 for all clients?  Please give reasons.

147. On the basis that the gross capital limit is for the client’s interest in the property, HLPA does not disagree with this proposal.

Q22. Do you agree with the proposal to raise the levels of income-based contributions up to a maximum of 30% of monthly disposable income?  Please give reasons.

148. HLPA does not agree with the proposal.  HLPA considers that the current income-based contributions are set at the right level.  Legally aided clients struggle with the current extra financial burden of their monthly contribution. As such it represents a significant degree of financial ownership of the case and does serve to encourage expeditious resolution to cases.  To increase this whilst retaining the same definition of monthly disposable income would leave many unable to accept offers of legal aid and thus denied access to justice.  The definition of monthly disposable income does not include a great number of essentials and unless the income figures were adjusted, 30% would represent too high a figure.  In housing possession cases, any increase of monthly contributions would seriously impede clients’ ability to pay their rent arrears and retain their homes. 
149. Clients often have numerous expenses that are not taken into account by the LSC’s definition of disposable income, such as school uniform and trips, school meals, insurances, general living expenses and utility bills, transport costs etc and to take 30% of the "disposable income" could be very onerous and burdensome.
Q23. Which of the two proposed models described at paragraphs 5.59 to 5.63 would represent the most equitable means of implementing as increase in income-based contributions? Are there other alternative models we should consider? Please give reasons.

150. In HLPA’s view, option 1 is the fairer of the models but for the reasons given in the response to question 22 both options are inequitable.
CRIMINAL REMUNERATION

151. HLPA has no comments on the proposals for criminal remuneration and  defers to the views of criminal law practitioners
CIVIL REMUNERATION

Q32. Do you agree with the proposal to reduce all fees paid in civil and family matters by 10%, rather than undertake a more radical restructuring of civil and family Legal Aid fees?  Please give reasons.
152. HLPA does not agree with this proposal. The LSC contract introduced a ‘radical restructuring’ and there has been no increase in the payment rates upon which those fees have been calculated for the past 15 years.  Civil and family providers will be affected by the following the items which are taken out of scope, the reduction in work if a telephone gateway is brought in, uncertainty over the future because of the further consultation on best value tendering and limited contracts making it harder to plan ones business.

153. Lawyers doing publicly funded work are already poorly remunerated and firms doing publicly funded work are barely profitable.  This can be seen by the numbers of firms who have simply had to stop doing publicly funded work.
154. HLPA has serious concerns that a further cut in an already impoverished sector will lead to more firms organisations stopping doing publicly funded work causing a serious loss of access to justice.  We know that these proposals reflect disproportionately on the most vulnerable in society; those from BME backgrounds; those who are female; and disabled persons.

Q33. Do you agree with the proposal to cap and set criteria for enhancements to hourly rates payable to solicitors in civil cases?  If so we would welcome views on the criteria which may be appropriate.  Please give reasons.
155. HLPA does not favour a general cap on enhancements.  Although there may be circumstances where a 100% enhancement is appropriate (such as when dealing with a very complex case for a client with significant mental health needs) in practice such a level of enhancement is extremely rare.  
Q34. Do you agree with the proposal to codify the rates paid to barristers as set out in Table 5, subject to a further 10% reduction?  Please give reasons.
156. We do not disagree in principle with codifying rates but we are very concerned that the difference between commercial rates and publicly funded rates is going to become even more pronounced.  This will inevitably lead to a reduction in counsel specialising in publicly funded work thus adversely affecting the most vulnerable in society.  This raises an ‘equality of arms’ issue where the outcome will be such that only junior barristers will be conducting these cases where the experience of senior barristers can greatly assist clients who are already vulnerable and dealing with their essential needs such as housing and welfare.
157. We accept that there should not be as high a differential between rates payable to barristers and rates to solicitor, but one must bear in mind (a) solicitors rates have been more or less frozen, ie depressed, for years and (b) the need to retain high quality barristers at junior and senior level. Housing law is complex. Legally aided clients must be able to access Counsel with appropriate expertise. If legally aided housing  cases were to done occasionally by well meaning non specialist Counsel, housing clients will suffer. 
158. As set out below, HLPA does not support the proposal to extend risk rates.  
Q35. Do you agree with the proposals:

· To apply “risk rates” to every civil non-family case where costs may be ordered against the opponent; and

· To apply “risk rates” from the end of the investigative stage or once total costs reach £25,000, or from the beginning of cases with no investigative stage?

Please give reasons.
159. We strongly object to the proposal to apply “risk rates” to every civil non-family cases where costs may be ordered against the opponent. In particular risk rates should definitely NOT be applied to cases where the main objective is something other than damages, such as defending possession proceedings (whether or not there is a counterclaim), homelessness appeals, and housing judicial review cases and disrepair cases where an order for specific performance  is sought.   To apply risk rates in every case will be unnecessarily bureaucratic and grossly unfair in these types of cases. Costs orders are rarely obtained even in successfully  defended possession proceedings. Whether costs orders are made in homelessness appeals and judicial review cases is extremely difficult to predict. These cases all tend to proceed quickly and are generally inexpensive cases. The proposed system of risk rates would entail unnecessary mind-boggling  micro management of such cases.  In any event many such cases in the County Court attract a charging rate of £70 per hour (in fact slightly less as letters and telephone calls are paid at a lower rate).   
160. Furthermore, this will raise a conflict of interest between solicitors and clients because solicitors will only take those cases on with an outright ‘win’ thereby obtaining their costs rather than those cases that will probably lead to a suspended order on terms which will be a ‘win’ for the client but not for the solicitor who will be hit by the reduced rates.
161. HLPA agrees with LAPG that the Judgement of Lord Hope in R (on the application of E) (Respondent) v Governing Body of JFS and the Admissions Appeal Panel of JFS (Appellants) and others neatly summarises the dangers of risk rates.   
“the failure of a legally aided litigant to obtain a costs order against another party may have serious consequences. This is because, among other things, the level of remuneration for the lawyers is different between a legal aid and an inter partes determination of costs. This disadvantage is all the greater in a case such as this. It is a high costs case, for which lawyers representing publicly funded parties are required to enter a high costs case plan with the Legal Services Commission. It is a common feature of these plans that they limit the number of hours to an artificially low level and the rates at which solicitors and counsel are paid to rates that are markedly lower than those that are usual in the public sector. Mr Reddin has indicated that, as they are defending a win, E’s solicitors would not be expected to be paid at risk rates. Nevertheless the rate of remuneration that is likely to be agreed for this appeal will be considerably lower than that which would be reasonable if costs were to be determined inter partes.

… It is one thing for solicitors who do a substantial amount of publicly funded work, and who have to fund the substantial overheads that sustaining a legal practice involves, to take the risk of being paid at lower rates if a publicly funded case turns out to be unsuccessful. It is quite another for them to be unable to recover remuneration at inter partes rates in the event that their case is successful. If that were to become the practice, their businesses would very soon become financially unsustainable. The system of public funding would be gravely disadvantaged in its turn, as it depends upon there being a pool of reputable solicitors who are willing to undertake this work. In R (Boxall) v Waltham Forest London Borough Council Scott Baker J said that the fact that the claimants were legally aided was immaterial when deciding what, if any, costs order to make between the parties in a case where they were successful and he declined to order that each side should bear its own costs. It is, of course, true that legally aided litigants should not be treated differently from those who are not. But the consequences for solicitors who do publicly funded work is a factor which must be taken into account. A court should be very slow to impose an order that each side must be liable for its own costs in a high costs case where either or both sides are publicly funded.”

Lord Hope at [24] and [25]
Q36. The Government would also welcome views on whether there are types of civil non-family case (other than those described in paragraph 7.22 and 7.33) for which the application of risk creates would not be justifiable, for example, because there is less likelihood of cost recovery or ability to predict the outcome.
162. We have seen the response from the Bar Council to this consultation and agree with its comments in respect to questions 35 and 36.  
37. Do you agree with the proposal to cap and set criteria for enhancements to hourly rates payable to solicitors in family cases? If so we would welcome views on the criteria which may be appropriate. Please give reasons.
163. HLPA defers to the view of family law practitioners on this issue.  
38. Do you agree with the proposals to restrict the use of Queen’s Counsel in family cases to cases where provisions similar to those in criminal cases apply? Please give reasons.
164. HLPA has no comments to make on this proposal and defers to the view of family practitioners.  

Q39.  Do you agree that:

· There should be a clear structure for the fees to be paid to experts from legal aid;

· In the short term, the current bench mark hourly rates, reduced by 10%, should be codified;

· In the longer term, the structure of experts' fees should include both fixed and graduated fees and a limited number of hourly rates;

· The categorisation of fixed and graduated fees shown in Annex J are appropriate; and

· The proposed provisions for "exceptional" cases set out at Paragraph 8.16 are reasonable and practical?
165. We object strongly to the proposed rates set out in Annexes H and I.  We do not object to the categorisations in Annex J, but at present those are simply categorisations without specified consequences. Our main objection is that the proposed rates would make it unviable for tenants to bring disrepair cases and disrepair counterclaims, successfully defend some possession cases and challenge decisions concerning homelessness applications; and would lead to serious injustice.  The Green paper proposes that claims for disrepair where the life or health of the tenant or their family is at serious risk, and counterclaims for disrepair, remain in scope.  There must be the means for tenants to bring such claims effectively.

166. We have no objection in principle to a structure for experts’ fees, but no details are proposed in the paper. Different considerations apply to different areas of work. The main point is that rates must be set at a level at which competent experts are available. The proposal to cap surveyors fees at only £50 per hour is unacceptable, for the reasons given below. The proposed rates for medical experts could create considerable difficulties, for example where a report is needed from a treating medical practitioner, who refuses to work for the proposed rates. 
167. We wholeheartedly agree that selection of a suitable expert is often critical to the outcome that we can achieve for our client.  
No disproportionate experts costs in housing cases/ misconceptions
168. The Green Paper claims that there has been a substantial increase in expenditure on disbursements in public family law cases and in criminal cases.  The paper highlights that the most significant increase in disbursement spend was in public family law work and states that the majority of experts paid for by legal aid are psychiatrists and psychologists, “principally those participating in criminal and family proceedings”
169. In his review of civil litigation costs, Preliminary Report Volume 1 dated May 2009, Lord Justice Jackson concluded that the main problem in housing cases is access to justice with a marked decline in the number of solicitors/other organisations prepared to take on publicly funded work on behalf of tenants.  There was no general problem with disproportionate costs being run up in housing cases.  
170. At facilitated meetings during Lord Justice Jackson's review, landlord's representatives agreed that there are generally no problems of disproportionate costs in housing disrepair cases brought for legally aided clients.  
171. There is no evidence, or at least no evidence mentioned in the paper, that experts' fees in housing cases have increased overall.  Indeed there is a complete absence of data and no mention whatsoever of housing cases in this section.  This suggests that housing cases do not figure large in the perception of alleged “unchecked increases”.
Absence of Data and Research

172. Paragraph  8.4 of the paper acknowledges that the amount paid for experts' costs is not recorded separately by the LSC, but is estimated to be about two-thirds of the total spend per year on disbursements.  No figures are given for housing cases.  Any empirical analysis of the increase in disbursements (as opposed to experts' fees) should separate the different types of disbursements, including Court fees and different types of expert.  Court fees have increased significantly in the last five years.  
173. Any research should also assess the net cost of experts' fees.  Most housing solicitors report that in most of their disrepair claims/ counterclaims costs are recovered from the opponent and at the end of the case there is no claim, or a minimal claim, against the LSC.
174. Concern has been expressed in the Green Paper about experts fees in family public law cases and criminal cases. We expect that experts' fees are high in other areas of work, such as clinical negligence (which the Government proposes to take out of scope), yet no figures are given as between different categories of law.  
175. Paragraph 8.2 of the paper claims "it has been argued that excessive or inappropriate commissioning of expert evidence plays a part in delaying proceedings and increasing costs."  HLPA members have no experience of that happening in housing cases, we are not aware of any evidence that it is, and we would be interested to comment on any evidence, if any exists.  
176. The paper mentions the project "Analysis of expert witness fees paid in legal aid work" but it is clear that the work has not been completed.  It would be premature, and potentially disastrous in the context of housing cases, to cut experts’ rates before further research has been carried out.  The Chair of HLPA is a member of the Reference Group, but has heard nothing further from this project since March 2010. The Green Paper itself is completely lacking in detail, and does not mention at all experts fees in housing cases, so it is difficult to respond in a meaningful way to generalised assertions that the LSC is not currently achieving best value for money.
The type of housing cases affected
177. Experts are instructed in various publicly funded housing cases.  We set out the main types of case, though experts are not always needed, for example in (c) to (f):- 
· Disrepair claims in which the tenant is the Claimant (which partly remain in scope).
· Disrepair counterclaims brought as part of the defence to a possession claim (which remain in scope).

· Defending possession proceedings.

· Homelessness appeals in the County Court.

· Judicial review actions in the Administrative Court.

· Some unlawful eviction cases.

178. In disrepair claims there will almost always be expert evidence of a surveyor or environmental health consultant; there may sometimes be a report from a medical expert and sometimes a hot water and heating engineer.  (A few cases might require a report of a hot water and heating engineer only). Occasionally a structural engineer's report or electrical report or CCTV drain survey will be required in addition to a surveyor’s report, but not in the vast majority of cases.  
179. In many possession claims no expert evidence is considered necessary.  However, in appropriate cases, where the Court has to decide whether or not it would be reasonable to make a possession order, medical evidence may be required, for example a psychiatric report on the tenant or a member of the tenant's family (eg where a tenant has a mental illness, disability, and/or lacks mental capacity. If a medical report is required to assess mental capacity it is usually appropriate to request a report from the client’s own treating medical practitioner (if there is one).
Housing cases differ from criminal cases and family cases
180. The most significant differences are that in housing disrepair cases and disrepair counterclaims (the most "expert heavy" area of housing) costs orders are frequently obtained against the opponent, in which case there is no net cost to the fund.
181. In housing disrepair cases there are fewer Court hearings than in criminal and family cases.  Most disrepair cases are settled.  Few proceed to a fully contested hearing. It is possible for a case to proceed and settle even shortly before trial with no court hearing having taken place (if there has been no need for an application for an interim injunction for example).   
182. The housing disrepair protocol acts as a control on the behaviour and instruction of experts.
183. The use of single joint experts is, we imagine, more widespread in housing than in family and other civil cases, and criminal cases.
184. Court directions almost invariably say that the Court will rely on expert's written reports and will not hear oral evidence.  Thus experts hardly ever attend Court hearings.
Disrepair Protocol
185. The Housing Disrepair Protocol works well.  If it does not work, this is due to non-cooperation by one party who then risks paying any additional costs caused by their non-compliance.  
186. The requirement to serve an early notification letter proposing the instruction of a single joint expert, encourages the joint instruction of a single joint expert.  Even if the landlord does not agree to instruct an expert, the tenant's solicitor will often inform the landlord or their representative of the proposed inspection date, in which case the tenant’s expert and landlord’s surveyor might both attend and agree on diagnosis and necessary repairs.  
Incompatibility with the use of single joint experts
187. If the proposals are implemented ALL the experts we have consulted, who currently accept instructions from tenant’s representatives  and as single joint experts (for tenants and landlords) will no longer be prepared to accept instructions on behalf of tenants at the rate of £50 per hour. They will only be prepared to act for landlords. They are not able or willing to work for the proposed uneconomic rates. They have to cover their costs. Thus the pool of experts currently available to tenants will be decimated. The experts we consulted expressed regret that they would have to pull out of this work. 
188. Even if there are less qualified and cheaper experts willing to do this work (we are not aware of any) landlords are not likely to be willing to instruct less qualified cheaper experts.  The reason is that the landlord can benefit greatly from a decent report from an experienced expert.  The landlord, as much as the tenant, has an interest in diagnosing the problem correctly and getting on with the right repairs, not the wrong ones.  The landlord's interests are clearly served by correct and early diagnosis and remedying the disrepair, thereby minimising costs of repair and minimising liability to pay damages and liability to pay legal costs.  Incorrectly diagnosed disrepair problems do not go away, they simply grow in magnitude and cost.
189. It is likely that landlords will simply refuse to instruct anyone in the pool of experts that the tenant can afford.  It may become impossible to agree a single joint expert. Thus the benefits of having single joint experts, namely encouraging settlement, reducing areas of disagreement, and saving costs and Court time, will be lost. The benefits of the Housing Disrepair Protocol would be lost or much diminished.  
190. There is also risk of more applications to the Court when the parties are unable to agree on the appointment of a single joint expert. What is the District Judge to do when the landlord refuses to agree to a cheap expert whom they do not consider to be sufficiently experienced, yet the tenant’s representative is precluded from recovering payment for the surveyor proposed by the landlord? The District Judge would most likely give permission for each party to instruct their own expert, thus undermining the use of single joint experts, and very likely leading to increased costs ultimately.    
Level Playing Field/inequality of arms
191. To impose cut rates for experts in housing disrepair claims and counterclaims will without doubt place tenants at a further disadvantage against landlords.  Tenants are already disadvantaged in that landlords have all the repair records in their possession and local authorities and housing associations have access to in-house technical experts.  
192. Landlords may be tempted to "outspend" their opponents.  It would simply not be feasible in those cases to bring a disrepair claim or disrepair counterclaim in an adversarial legal system without access to competent experts.  
Recoverability of costs
193. In HLPA's experience the costs of experts are usually recovered from the other party in most disrepair cases.  In a significant number of disrepair counterclaims, costs are awarded against the landlord, though not always.  
194. Costs orders are also obtained in successful appeals under Part 7 Housing Act 1996, judicial review cases and other cases.  Tenants are less likely to obtain costs orders in defending possession proceedings, but costs orders are sometimes obtained.  
Other existing controls over costs
195. The proposal to cap experts' fees should be placed in context.  There are various other methods by which experts' fees are controlled such as:

· Limitations on legal aid certificates limiting the scope of the work that can be done and the total costs that can be incurred; 
· In appropriate cases requiring a report when a supplier applies to extend the scope of the legal aid certificate.
· Housing practitioners will have in mind that they have to justify their costs and their experts' costs at the end of the case.
· The lawyer will want to avoid instructing expensive experts, to avoid disputes with experts over their fees and disputes with their client in the event that part of the experts' fees is not recovered from the other party and is deducted from the client's compensation (due to the legal aid statutory charge).
· Experts who are considered too expensive will ultimately not get the work.
· The practice of instructing a single joint expert exerts control over the expert's fees.  Landlords will object to unduly expensive experts.
Would experts cease to do the works for the proposed rates?
196. All the Chartered Surveyors and Environmental Health Consultants HLPA contacted would cease to do the work for the proposed rates.  Professionals undertaking this work are not doing so in their spare time as a boost on top of a salaried job. Most are self employed or have a small business. On a time/ expense calculation the proposed rate of £50 per hour would not cover the normal overheads of their office, secretarial / admin support, car or other travel costs etc.
Proposed Banding
197. Annex J suggests a banding of "structural expert : surveyor, engineer, architect". It might be useful to have bandings, but it is not yet clear what will flow from the proposed bandings. The key question is whether the rates are set at a level at which sufficient experts of reasonable quality will be willing to work.  
Summary
198. The Green Paper acknowledges the importance of keeping certain types of housing case in scope.  The Paper also acknowledges that people involved in housing legal aid cases are more likely to be ill or disabled compared with the civil legal aid client base as a whole.  Lawyers must have the tools including access to experts of reasonable quality, in order to conduct these cases properly. 
199. The proposals would have a dramatic effect on the supply of good quality experienced experts prepared to act in cases funded by legal aid.  This will have implications for vulnerable members of the public and accentuate an imbalance in the Justice system.
ALTERNATIVE FUNDING

Q40. Do you think that there are any barriers that the introduction of a scheme to secure interest on client accounts?  Please give reasons.  This deals with the proposals set out in Chapter 9 on page 129 onwards.
200. Although HLPA does not support this proposal we believe that Model A is preferable to Model B as the client accounts already exist. There would be unnecessary costs associated with setting up a Government bank account and it would be more administration for solicitors firms having to deal with an additional bank. There is also concern that a large centralised account would not have flexibility to process payments quickly as client account transactions such as property purchase require virtually instantaneous transfers of funds. Additionally although under Model A, the client account would not generate any profit for solicitors, these accounts are still valuable to the banks and make solicitors firms more attractive customers, enabling them to  obtain favourable bank charges and overdraft rates.  Many firms, particularly those undertaking legal aid work rely heavily on bank credit, and we fear this relationship with the banks could be jeopardised if client accounts were transferred to a Government scheme.  

201. HLPA also believes that with historically low interest rates the costs associated with setting a centralised bank account would far outweigh the benefits.  

Q41. Which model do you believe would be most effective.  Model A under which solicitors would retain client monies in their client accounts but would remit interest to the Government; or Model B under which general client accounts would be pooled into a Government bank account?  Please give reasons.
202. HLPA does not agree with either proposal but consider Model A to be preferable.  Many organisations have a good relationship with their Banks, partly due to the balances held and if the funds are moved elsewhere firms may not be able to obtain such favourable term.   With many legal aid practices and other solicitors’ firms relying heavily on their banking facilities, it would be disruptive for many and potentially catastrophic for some if firms were forced to move client funds from their relationship bankers to a centralised government bank account.   
Q42. Do you think that a scheme to secure interest on client accounts would be most effective if it were based on:


(a)
mandatory model;


(b)
voluntary opt in model; or


(c)
voluntary opt out model?


Please give reasons.

203. If such a scheme were to be introduced, then it should be trialled on a voluntary opt-in basis.   Only after a period of trial and assessment should consideration be given to the possibility of moving to a mandatory scheme.

204. In any event, in view of the below-market rates paid for legal aid work and the continuing threats to viability of legal aid work, firms with legal aid contracts should be exempt from the scheme.  In HLPA's view only a voluntary pro bono scheme would be acceptable.
Q43. Do you agree with the proposals to introduce a supplementary Legal Aid Scheme?  Please give reasons.
205. It is stated that the SLAS scheme would apply to all civil cases where a legally aided client has been successful and awarded damages including clinical negligence, actions against the police, some education and housing cases. Yet it is proposed to remove clinical negligence, education and some housing from scope so it is far from clear how this would work without clarification of the scope issue.

206. It seems reasonable to assume that a SLAS is only going to be relevant if it either funds cases where a conditional fee arrangement (CFA) cannot be obtained or the terms of the SLAS are more favourable than CFAs.  The SLAS proposals are less favourable to the claimant compared to the current CFA arrangement, and on that basis are only likely to attract the most difficult cases where a CFA is not going to be viable because of the risk. Given the nature of those cases it is unlikely that the SLAS would generate any significant amount for the legal aid fund. However if Jackson’s proposals on CFAs are accepted they will become less attractive to claimants suggesting there would be a more even mix of cases under a SLAS scheme from clients who are eligible for legal aid. In those circumstances a SLAS becomes more viable.
Q44. Do you agree that the amount recovered should be set as a percentage of general damages?  If so what should the percentage be.
207. We agree with the approach adopted by LAPG.  That is that the amount recovered by the SLAS should be a percentage of general damages, but the statutory charge (if applicable) should be set off against it.   Thus, if the case costs were to be recoverable in full or part under the statutory charge, then the SLAS percentage would reduce pound for pound.   Assisted persons ought not to find themselves suffering deductions both from the statutory charge and a SLAS contribution.

208. The percentage contribution should be set at 10% with provisions for it to be waived in case of hardship.

GOVERNANCE AND ADMINISTRATION
Q45  The Government would welcome views on where regulators could play a more active role in quality assurance, balanced against the continuing need to have in place and demonstrate a robust central financial and quality controls
209. HLPA welcomes efficient governance and clear lines of responsibility over the administration of legal aid costs. However, whilst it can understand the aim of a more holistic approach to development of policy across the justice system, it seems inevitable that the abolition of the Legal Services Commission and the creation of a new department within the Ministry of Justice would incur significant costs. Such costs would better be spent improving the current system administered by the Legal Services Commission or channelled back into public funding.
210. HLPA supports the continuation of peer review as an auditing mechanism. It would be beneficial if peer review was applied to every legal aid provider rather than on a sampling basis.
211. There is currently the specialist quality mark and LEXCEL accreditation available to firms. It is understood that not many legal aid firms currently hold LEXCEL accreditation (is this true?). This may be because they are not fully aware of how to go about obtaining LEXCEL accreditation and the likely benefits to their practice. 
212. The current LSC audit system appears to be fairly arbitrary in terms of regularity. A more systematic approach to quality control would be welcome.
Q46 The Government would welcome views on the administration of legal aid, and in particular:

· The application process for civil and criminal legal aid;

· Applying for amendments, payments on account etc;

· Bill submission and final settlement of legal aid claims; and

· Whether the system of Standard Monthly Payments should be retained or should there be a move to payment as billed?

213. HLPA welcomes the Government’s proposal to look afresh at improving efficiency and reducing bureaucracy.

Application process for civil legal aid
214. Substantial savings could be made for providers and the Legal Services Commission if the application process was simplified. The time taken for completing an application form takes on average 24 to 42 minutes. Often the client is vulnerable and unable to complete the means 1 form themselves, so this can take the fee earner up to 15 minutes. The means1A form for self-employed clients is unnecessarily complicated and requires information which many lower-income self-employed clients do not have, such as profit and loss figures. The unnecessary detail on the Means1 form can lead to lengthy delays in an offer of public funding. For example, in one firm of providers, the granting of public funding to one employed client who had been illegally evicted was delayed because the LSC required proof from his employer that his work mobile phone was a taxable employment benefit.
215. There is a confusing array of standard wordings and standard limitations within the Funding Code which providers must apply on any application. HLPA sees no need for this additional work where simply writing down what the next steps need to be should suffice.
216. The application forms could be shortened and condensed and if providers were able to submit forms and have forms acknowledged by email, this would create significant cost and time savings for both the LSC and providers.
217. There are currently significant delays in the processing of application and means forms by the LSC. This can lead to potential prejudice to clients’ cases and so limiting access to justice. The LSC often makes requests for further information which can lead to further delays. If providers were notified by telephone or email rather than DX of what further information was required, this would also result in cost and time savings.

218. The LSC used to process substantive certificates before the expiry of the 28 day emergency certificate. Now almost without fail the emergency expires before the substantive is granted. This leads to additional time and cost both to providers and the LSC, as the provider is required to submit an App8 to extend the lifetime of the emergency certificate, which the LSC then has to deal with in conjunction with the original application form.
219. There should not be a need for endless repetition of essential information such as contact details on every form. For example, provision of supplier number and roll number should be enough for the LSC to be able to match up those details with the details of the firm.
Applying for amendments and payments on account
220. Providers must currently complete a CLSApp8 for every increase in costs or scope. This can take the fee earner up to 30 minutes. For senior fee earners who are working on numerous complex cases, completing CLSApp8s can take up a substantial proportion of valuable casework time. Once the LSC has granted a substantive certificate and has all the details of a case, it would be simpler and more cost effective for both the LSC and providers if providers were able to extend the scope of the certificate and increase costs incrementally themselves without needing to apply for an amendment. Providers are best placed to know whether the client’s case demands such an amendment. If they have been granted a contract to practise by the LSC they should be trusted with the ability to run and administer the costs in their cases correctly, using the Funding Code as a guide.
221. There are currently significant delays in the processing of applications for amendment. Often requests for amendment are to cover an upcoming hearing including trial. It is sometimes not possible for the provider to request an extension of scope to cover the hearing until close to the hearing date, for example where it was anticipated that the case would settle. Often the request for amendment is not processed until the day before the hearing. The provider cannot commence the preparatory work until the amendment is approved. This can lead to poor preparation, unnecessary taking up of court time, and a poorer outcome for the client. If powers of amendment were devolved to providers, these outcomes could be avoided and better use made of public money.
222. Many requests for amendment are returned and refused, but proper reasons for the refusal are not provided in the cover letter. The provider is required to spend time contacting the LSC for the reasons for refusal, and possibly appealing such decisions. This wastes valuable time for the provider and the client.
Payments on account

223. The current system of payments on account is not working efficiently. If the Government intends to press ahead with the proposed reduction in pay rates by 10%, efficiencies and improvements must be made in the payment on account procedure, as failure to do so may lead to many providers not being able to survive financially.
224. The current rule is that providers can make two requests for payment on account for profit costs in the first year after the substantive certificate has been granted, the first after 3 months and the next within the next 9 months. After 12 months, you can then make another two claims each year and so on.  Providers claim for 100% but are only paid 75% of anything claimed. It is not clear what the rationale for this approach is. Payments usually take one month to be received by providers, but it can often be longer. Such delay can be detrimental to providers as many suppliers’ disbursement terms are payment within 30 days, and by the time the money is received from the LSC, it is overdue.
225. The rule that only two payments on account for profit costs can be requested in any year can cause financial difficulties for providers. In many cases, particularly care work within family law, there can be many hearings throughout the space of a year. More often than not it is the fee earner who carries out the advocacy so a large amount of profit costs are generated in spurts throughout the year. It would be more efficient to be able to claim for these as and when it is necessary.  
226. Providers can currently submit up to 15 payments on account at a time. The LSC do not always notify which have been accepted and which have been refused. There is a disparity between offices as to what notification process is used, with providers more often than not having to figure out from the BACS payment statements which have been accepted.  
227. Many exceptional Legal Help cases go on for over a year, and profit costs can be up to £1,000 or over. It might be worth considering allowing providers to make claims for payments on account for those files in the same way as for publicly funded files.
228. It is generally felt that the current system provided by the LSC to submit Legal Helps to be billed online works well. It would make time and cost savings for both the LSC and providers if all payments on account and claim 1s could be submitted, acknowledged and responded to online or by email. Some firms have recently been sent e-forms to submit payments on account on a specific LSC portal which would be beneficial if it speeded up payment and reduced costs. 

Bill submission and final settlement of legal aid claims
229. When Claim 1s are submitted to the LSC, they take a minimum of 4 to 6 weeks to come back. There is currently no acknowledgement of receipt sent. Providers can sometimes wait for 2 months without knowing whether a claim has been received only to be told that it has not, and that the Claim 1 has been misplaced or lost in the post. Providers are then required to spend time recreating the file. 
230. It is not generally felt that the Claim 1s are particularly onerous to complete, but being able to submit them using an online portal would be advantageous.  It is generally felt that the system of Standard Monthly Payments is preferable to billing for each Legal Help separately, and should be retained.

Q47 In light of the current programme of the LSC to make greater use of electronic working, legal aid providers are asked to give views on their readiness to work in this way.
231. In principle, and for the reasons outlined above, HLPA believes most providers would be keen and willing to make greater use of electronic working between providers and the LSC/MoJ if the system was reliable and efficient. 
232. Amongst the benefits for both the LSC/MoJ and providers of electronic working are:
· Reduction in paper and postage costs

· Reduction in time it takes to conduct cases
· Quicker response time for providers
· Less uncertainty for clients
Possible disadvantages:
· Technical faults causing breakdown of system

· Increased cost of providing and installing any necessary software

· Providers with limited scanning facilities unable to scan and send enclosures with application forms
233. However, such problems could be avoided or lessened if the LSC had a proper backup system for when technical faults occurred, and if the LSC was willing to provide basic software packages free of charge. In order to allow for those providers with fewer technical resources who are unable to scan large documents, there should be some flexibility in the system so that enclosures could be sent in the DX. 
234. If the LSC/MoJ intends to continue with the use of electronic working for any future tendering processes, the software system must be improved so as to provide greater certainty for providers. The tendering system for the 2010 contract bids was extremely unpopular with providers as it proved un-user friendly, for example when documents and forms were submitted online, there was no way of knowing whether they had actually been successfully submitted. 
235. Electronic working across the board in legal aid firms is increasingly happening. However, it is dependent on firms having the necessary financial and technological resources to do so successfully and without risk to their business. The software packages that enable such a huge transfer of data into purely electronic case management systems are without doubt prohibitively expensive for most legal aid firms including law centres. It also requires up-to-date hardware including computers, scanners and printer-photocopiers. It can however lead to massive cost savings in terms of stationery and secretarial staff costs. Such progress would not be possible if the proposed cuts to legal aid payment rates are implemented. It requires the commitment of the Government to maintaining legal aid service provision as an essential service in the 21st century.

Q48 Are there any other factors you think the Government should consider to improve the administration of legal aid?
236. Navigating the various Legal Help outcome codes in order to report them correctly is at least within family and housing law onerous and overly complex. Particularly in family law there are a large number of codes for reporting the various levels of work which lack clarity and can be easily confused. They could benefit from some simplification.
237. It would also be beneficial if there could be a consistency of approach across the various different LSC offices, for example on whether emergency amendment requests can be faxed,  or what counts as an emergency amendment. 
238. As mentioned above under question 46, administration of legal aid would be greatly improved if more responsibility could be devolved to providers with contracts and who pass audit requirements to oversee and manage amendments to certificates. The LSC would see significant cost savings and providers could spend more time doing casework.
239. Similarly, rounds of tendering and bidding for contracts is a considerable drain on providers’ time. It diverts resources away from progressing clients’ cases and making efficient use of public money. If such processes are necessary at all, then the Government must ensure that providers can easily access all the necessary information required, and that the application processes are easily navigable. The response of the LSC and the outcome of the 2010 bidding rounds was appalling, with numerous firms told that they were not awarded a contract, only to have their old contracts reinstated and extended. Such mass confusion and disorganisation must be avoided in the future through proper consultation with legal aid providers and research by the LSC and Government prior to any tendering process being launched. 

Question 49: Do you agree that we have correctly identified the range of impacts under the proposals set out in this consultation paper? Please give reasons. 
240. No, HLPA does not agree for the reasons set out below.

Question 50: Do you agree that we have correctly identified the extent of impacts under these proposals? Please give reasons. 
241. No, HLPA does not agree for the reasons set out below.

Impact assessment on scope changes

242. We are concerned about the accuracy of the figures used within the impact assessments to illustrate potential savings and consequences. For instance, the paper states that Welfare Benefit Legal Help matter starts are due to be reduced by 100%. However, the paper then says that the number of Welfare Benefit certificated cases will be reduced by only 27%. It is not clear how this figure is arrived at when the proposal is to exclude all Welfare Benefits work from scope.

243. In terms of actual amounts, the impact assessment estimates saving £7m from housing Legal Helps; £5m housing Legal Representation; £22m Welfare Benefits Legal Help; and £0m Welfare Benefits Legal Representation. Again it is not clear how this figure is arrived at since the proposal to exclude all Welfare Benefits work from scope would surely bring some cost savings at the certificated level. Also, it does not seem to match or reflect the estimated reduction in certificated cases as set out in the above paragraph.

244. As these figures are unclear, we consider that it would be difficult for ministers and MPs to be properly and fully-informed of the consequences and potential cost savings of the proposals. 

245. A further concern relates to how these figures have been estimated. For instance, there is no breakdown of the number of disrepair cases that are likely to be cut from scope, or a figure of reduced spending on advice regarding the right to buy. Rather the cases are grouped into a generic “housing” category. We do not think that there are many cases opened each year to advise clients on the right to buy etc. Therefore we consider there will be minimal savings to public funds with the exclusion from scope of these areas of housing law. 

246. HLPA disagrees with one conclusion reached in the assessments; namely that providers may receive private funds from people who used to receive legal aid (pg 11-12 of the scope impact assessment). We consider that this is highly unlikely because in our members’ experience most clients assisted under the housing categories of “non-serious” disrepair or allocations work would not be able to pay privately or afford the insurance premiums for CFAs. 

247. The report-writer expects that 10% of housing cases could be funded under the (new) excluded cases category (pg 18 of the scope impact assessment). However, it is not clear which type of cases the author is thinking of here. We would ask for clarification.

248. The impact assessments severely understate the potential impacts on the health and wellbeing of the current client groups. For instance, non-serious disrepair can have a significant impact on an individual's quality of life and their health. If the defects continue over a long period of time medical conditions can develop or become much worse. If an occupier is living in very unpleasant conditions for a long time they may become isolated due to shame or embarrassment over the state of their home. They could withdraw from social circles and develop long-term mental health problems such as depression. 

249. Furthermore illegal evictions where the occupier has no effective way of gaining re-entry will have a serious impact on that person's life. 

250. We consider that the assessments also understate or underplay the consequences for increased costs in other areas of government spending. For instance, the assessment on the scope changes recognises that there may be costs for other government departments but doesn't expand on this or detail the consequences with estimated figures. The costs to other departments may actually outweigh any savings that could be made by these legal aid proposals. This should be explored further so that ministers and MPs can consider the proposals and make fully-informed decisions.

Telephone gateway impact assessment

251. This assessment acknowledges that some clients may complain about a “perceived” reduction in quality of advice. However, we consider there is a risk that any perception may not be solely subjective but actually supported by objective assessment, such as the current system of peer reviews. 

252. The impact assessment assumes that clients who receive face to face advice now will simply ring the telephone line in the future. However, this ignores those clients who may not be able to do this in the future due to a reluctance, lack of affordability, ignorance, language difficulties and so on. Therefore the figures will not be accurate. 

253. The Green Paper states in the main section that cases dealt with through the helpline cost “more than 45% less” than the equivalent face to face service. However, in the impact assessment this figure is stated as 40% less. Therefore we question the accuracy of one or both of these figures. 
254. It is also unclear whether the analysis has compared like-with-like, for example has second-tier telephone casework been compared with one conducted not at arms-length? Or have cases resolved after a first-tier telephone call (which will have relatively low costs) been included within the group of telephone advice line cases? If the latter then we are concerned that the figures for telephone advice will be skewed so that they appear lower than the equivalent face to face advice provision.  We agree with the observation by the Bar Council that The cases in which clients have sought help from the existing CLA helpline are unlikely to be representative of Legal Help cases as a whole. Clients whose cases are complex, or whose cases have substantial documentation, and vulnerable clients or those with complex needs will have been referred to an adviser for face to face advice. Those cases dealt with up to now through the existing telephone helpline are not a representative sample, and on average are likely to have been cheaper from the outset.
255. We note that the LSC is said to be researching whether case outcomes are dependent on the channel used. We would ask the Government to complete this analysis as soon as possible and publish it widely.  

256. We would agree with the highlighted concern that it may be difficult for telephone advice providers to recruit and retain suitably qualified staff in sufficient numbers with the necessary skills to deliver advice over the telephone. 

257. We consider that the marketing and publicity costs have been underestimated. We would expect wider publicity for the helpline as there will no longer be as many “drop-in” advice agencies, law centres or solicitors’ firms able to signpost people for legal advice. Therefore a big publicity and marketing campaign will be needed to alert people to the helpline and there will also need to be a continuous marketing campaign. 

258. If the CLA helpline is expanded to become a gateway then we would expect the average cost of the calls to increase to more than £8 per call. This is on the basis that more people will have to request a call back from the first-tier operator service due to their being on low incomes or without a landline telephone. Therefore again the alleged costs savings may be overstated. 

259. We are concerned about the high figure for client satisfaction in the reported survey. There is no reference to this survey and so, we would ask the Ministry of Justice to publish this survey, so that the numbers and data can be properly analysed. Also, although people may recommend the service there is no indication of what the outcome actually was or whether the advice was correct. 

Impact assessment on change to eligibility

260. Part of this impact assessment considers the consequences for the Courts Service following an assumed reduction in people being eligible for legal aid. The impact assessment assumes that there are only negligible increased costs as a result of litigants in person. We consider that this is based on a misreading of the research conducted on the subject of litigants in person. 

Discrimination concerns

261. We welcome the honesty of sections of the impact assessments where it is acknowledged that there will be a disproportionate impact on female, disabled and BAME clients if the proposals are implemented. However, we disagree with the Government that the proposals are a proportionate way of achieving a legitimate aim. 

262. We also disagree with the opinion that the proposals do not form a provision, criterion or practice under s19 Equality Act 2010. We consider that the requirement that everyone must access the telephone line before receiving advice funded by legal aid is a provision or practice. We also consider that a practice whereby the majority of advice is provided at arms-length could be potentially discriminatory.

263. Currently providers already make reasonable adjustments so as not to discriminate against people with protected characteristics. For instance, if a client is housebound or is unable to travel to the office then providers are able to make home visits or conduct the cases at arms-length already. Therefore the benefit to disabled clients is not as great as stated. 

264. The Green Paper confirms that a survey will be conducted of legal aid clients to assist the equality impact assessment. However, there are no further details of how or when this survey will be conducted. HLPA would ask the Ministry of Justice to conduct this survey in an open and transparent way and to publish the results to all stakeholders as soon as possible. 

265. The assessments do not compare the proposals with each other – rather they are compared to the current position. For instance, the telephone gateway impact assessment does not take into account that a majority of the current casework will be excluded from scope. Therefore the stated potential savings are misleading and inaccurate. The 'do nothing' option is compared against itself, rather than against the other proposals.

Question 51: Are there forms of mitigation in relation to client impacts that we have not considered? 
266. HLPA has no suggestions to make in this respect.  
Housing Law Practitioners' Association
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� HLPA understands from the MoJ through consultation with Representative Bodies that the intention is that funding would be available when there is a threat of possession proceedings i.e. "on receipt of a letter which threatens such action".  HLPA welcomes this approach.  


� HLPA welcomes the confirmation that was provided by the MoJ to Representative Bodies in the following terms:  "For the avoidance of doubt, our proposal is that all cases where the claimant is homeless or threatened with the risk of homelessness and is seeking homelessness assistance under Part VII of the Housing Act 1996 will remain within scope. This includes, for example, legal aid to assist a party to make an application for homelessness assistance, or for a review of that decision under section 202 of the Housing Act 1996, or further appeals".  
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