Housing Benefit and Possession Proceedings – a practical approach.

Possession proceedings, especially relating to social housing, are often seen as an administrative  debt collection procedure. It is suggested that those advising  tenants should never go along with this approach. This talk suggests a practical approach to dealing with possession claims on behalf of tenants.

At first meeting with client:

· Check the paperwork – does it comply with requirements of pre action protocol and Part 55 CPR?

· Take as full instructions as time will allow.

· Complete public funding forms as appropriate

· Do you want to contact landlord/landlord’s rep to see whether an adjournment will be agreed?

· Grant ELF 

Immediately after first meeting with client:

· Contact landlord for full rent statement if you don’t have one

· Contact HB authority in writing seeking  full HB history, details of date of last recorded claim, whether HB in payment, if so how much, whether any backdated claims recorded, whether any outstanding claims, copies of all benefit notices allegedly issued to client. Give details of Court hearing date and stress need for urgency/request interim payments

· File a defence. It is a requirement of the CPR that a defence to the claim be filed within 14 days of service of the Claim Form. ELF will therefore always be justified where there is a substantive defence, including one based on reasonableness. Judgement in default is not available in possession proceedings against residential occupiers so file a defence even though the 14 days have elapsed. Draft it yourself/instruct Counsel to settle.  There are  advantages to this approach:

· it often takes the case out of the hands of housing officers and into the hands of lawyers, who will hopefully understand that the landlord and the benefits service are the same legal person (in cases where they are).

· it is practically impossible  to  deal with a defended possession claim in a five minute hearing without leaving  yourself open to appeal

· it can effectively bat the claim in to the long grass giving you more time to sort out the multiple problems with the case

· directions through to trial can avoid the need for serial adjournments and concentrate minds (including yours!)

Common HB problems:

· Rapid reclaim of JSA  but HB “cancelled” 
· Non dependent deductions
· Correctly applied?
· At the correct rate?
· Robust advice required?
· Claim “closed”, “set to dead” or otherwise terminated without a decision notice being issued? See CH/2155/2003, CH/3423/2003, CH/3511/2003 and CH/3600/2003
· Overpayments being recovered at the maximum standard rate – currently £10.20? See HB/CTB Overpayments Guide at 4.434 “LAs should consider a claimant’s health and financial circumstances, before deciding the  level of deduction or when to commence deductions, to avoid causing undue hardship to the claimant or their dependants” ( emphasis supplied)
· Overpayments being recovered without issue of valid notice of recoverable overpayment? 
· Eligibility problems linked to immigration status – can anyone else in the household be treated as being liable to make payments and so claim HB? There is no bar on children claiming HB.
· Underlying problem with other benefit entitlement, e.g.  IS terminated for alleged cohabitation, overpayment of HB alleged and HB entitlement terminated. If this is the only problem then a long adjournment may be required.

· Landlord is not the HB authority. Landlord is sympathetic but needs rent to be paid. Ground 8 claimed. Consider JR.

· As above but ground 10 rather than ground 8, consider JR and ask the Judge to summon the head of the benefits service to the next hearing and to bring all documents relating  to the HB claim.

· Shortfall between HB and full rent.

· Cash strapped tenants not paying all of HB over to landlord.

Other, not strictly HB problems
· Cosy courts

· Housing officers with no personal knowledge of the HB claim giving evidence about it on oath.

· “This has gone on long enough, I am going to make an order”

· “I don’t want you to file a defence, that would be disproportionate”

· “Well, if threatened with eviction, s/he  can always apply to suspend the warrant” 
Top tips for busy Duty Advocates

· Check the paperwork – part 55 and protocol compliant?
· Get as much info from Tenant as you can in time available
· Talk to landlord’s rep – can adjournment be agreed?

· Does the court use a protocol checklist? If so ask to see a copy.

· Be confident – you are almost certain to know as much about the law as the judge, and more than most deputies
· If no adjournment agreed, tell the judge that you want one and why, preferably before the landlord’s rep says anything. Tell judge that in absence of adjournment you will need to cross-examine landlord’s witness and make lengthy and detailed submissions as to why a P.O should not be made. Be prepared to do so.
· Go armed with your authorities

· Haringey v Powell

· Housing Benefit overpayment guidance http://www.dwp.gov.uk/local-authority-staff/housing-benefit/claims-processing/operational-manuals/overpayments-guide/)

· Commissioners’ decisions

· Appeal

· Appeal

· Appeal
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