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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance.) HLPA’s Responses are available at www.hlpa.org.uk. 

Over recent months, HLPA has responded to: (i) Ministry of Justice Consultations: (a) Orders for Sale Consultation February 2010; (b) “Mortgages : Power of Sale and Residential Property (Mar 2010); (c) Proposals for the Reform of Legal Aid in England and Wales (Feb 2011); (d) “Proposals for the Reform of Civil Legal Aid Litigation Funding and Costs in England and Wales - Implementation of Lord Justice Jackson’s Recommendations” (February 2011);  (ii) the Legal Services Commission’s consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009); (b) Legal Aid: Refocusing on Priority Cases (October 2009) ; (c) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2009); (iii) Communities and Local Government Consultations:  (a) The Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (c) “The Government Response to the Rugg Review (Aug 2009); (d) “Lender repossession of residential property: protection of tenants” (Oct 2009); (e) Local Decisions: A fairer future for social housing (Jan 2011); (iv) Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (v) “The Mayor’s Housing Strategy” (Jan 2010); (vi) FSA “Mortgage Market Review January 2010; (vii) Government Equalities Office Consultations  (a) “Equality Bill: Making it Work” (Sept 2009) and  (b) “Equality Act 2010 : The public sector equality duty” (Nov 2010). HLPA made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgment of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009). 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Executive Committee has prepared this response. The Executive meets regularly every two months and reports to members at the main meetings.  The main meetings are regularly attended by about 100 practitioners.

Response to the Consultation Paper

Introductory Comments

HLPA members are extensive users of the County Courts as representatives and advisors in matters such as housing and mortgage possession claims; appeals under Housing Act 1996 section 204; claims for disrepair and nuisance including related personal injury; claims for unlawful eviction and breach of quiet enjoyment; and trust interests in properties or tenancies.

Those represented by HLPA members are frequently highly vulnerable, through physical or mental disability, age, language difficulties or other reason. The large majority of those represented by HLPA members receive legal aid and are on a very low income or benefits. HLPA is therefore particularly concerned with issues of access to justice.
HLAP notes that the proposals are stated to be driven by a desire to make the Civil Justice System ‘quick, effective and at proportionate cost’. While these are clearly desirable goals, HLPA notes with concern that access to justice is not mentioned as a goal or as a principle underlying the proposed reforms. The County Court system is the means of access to justice for millions of people and that principle underlay both the foundation of the County Courts and subsequent reform. HLPA’s view is that access to justice must be the guiding principle for further reforms.
As stated in the paper, these proposals need to considered in relation to the proposals for the reform of civil litigation costs and the contents of what is now the ‘Legal Aid, Sentencing and Punishment of Offenders Bill’. HLPA agrees. As noted in the impact assessments to the Bill, the reforms to legal aid are likely to result in a very significant rise in the numbers of litigants in person, often with complex issues or combinations of issues. HLPA is concerned that the paper’s emphasis is wholly on non-court dispute resolution and reducing the number of matters that end up before the court. While HLPA fully acknowledges that Court proceedings are often not the most appropriate way for people’s disputes to be resolved, HLPA is gravely concerned that the paper focuses on reducing the number of court cases without adequate attention to the kinds of matter involved, and without attention to the increased need for access to justice for litigants in person in the County Court that will result from the related reforms.
HLPA members are well aware that dispute resolution outside of court in or mediation can all too often be shaped or dominated by the authority, experience or resources of one party. The result may be a resolution but not just or fair.  As legal aid assistance or representation is likely to be no longer available or highly curtailed, access to justice for unassisted individuals will be of increased importance. The paper does not adequately address this immediate future.
Response

Questions 1 -  12

HLPA does not have a professional view on RTA PI or clinical negligence issues.

Question 13

No. HLPA is opposed to fixed costs in fast track housing cases. 

Lord Justice Jackson’s Interim Report states in chapter 31 at paragraph 5.1 “with the exception of costs caused by the complexity of the law, there is no general problem of disproportionate costs being run up in housing cases”.

There are at present no meaningful statistics or research on costs in housing cases. HLPA notes that the consultation states that "further work would need to be done on the figures to be included" in a proposed fixed cost matrix. HLPA would suggest that that work would need to be very extensive and detailed, in particular in relation to housing cases, where there is a wide variety of types of cases and no existing research.

But the largely anecdotal evidence gathered by Jackson LJ reveals no particular issue with costs in housing matters and no suggestion at all that there is a need to prevent costs escalation or that costs are disproportionate to the issues or problem at stake. This conclusion is supported by the fact that in the great majority of housing cases where a successful outcome and a costs order are obtained, costs are settled through negotiation and it is fairly infrequent that a detailed assessment hearing takes place.

Unlike the vast majority of RTA PI matters, housing cases are often complex, both because of the complexity of the law in the area, as noted by Jackson LJ in his interim report, and because of the nature of the cases. RTA cases are usually concerned primarily with a single incident which occurs in a space of minutes. Circumstances immediately before and after the incident are relevant, as are consequences in terms of financial loss and injury. Contrast this however with several types of housing cases; a housing disrepair case may involve a history of disrepair over a period of several years and a series of events (eg worsening problems, new disrepair, various attempted unsuccessful repairs or inspections, ie a situation which is frequently changing). It may be appropriate to obtain medical evidence regarding the effects on the client’s health or the health of children of the family. It is often necessary to carry out some investigations, including obtaining expert evidence, before one is in a position to advise the client on the merits of the case. There may be disputed factual issues spanning a period of several years.  Disclosure is likely to be much more substantial than in RTA PI cases. Collating such evidence can be time consuming. A possession claim might also require evidence of circumstances and a history of non-payment over a period of years as well as evidence of current circumstancesSubstantive defences, including public law defences, arise. One housing case may involve defending a claim for possession and bringing a counterclaim for disrepair, in effect two claims. Counterclaims in RTA cases are rare.

As housing cases are highly variable in the amount of work required and the level of costs incurred, a fixed costs scheme would not be able to adequately respond to the demands of these cases. 

The economic position of firms and practices acting for tenants, already under considerable pressure and likely to become even more fragile under the proposed reforms to Legal Aid and to Civil Litigation Costs, would not enable an 'averaging' approach, even if the figures could be accurately researched. In marked contrast with personal injury cases which are often done in “bulk” in large departments or teams, most organisations (both solicitors firms and “not for profit” organisations) that do housing cases on behalf of tenants have small teams of 2 – 6 people. The practices do not have the resources to spread costs income over a range of cases and an extended period of time. The risk is that easier cases would be 'cherry picked' and that those most in need of representation, where intensely vulnerable people face the loss of their home, would not be able to obtain representation. There is already a recognised shortage of housing law providers.

There are existing mechanisms to ensure costs are proportionate. In publicly funded cases, the Legal Services Commission makes an initial decision on the justifiability and proportionality of funding. In the course of the matter, the Legal Services Commission has continued oversight and control over costs, through means that include applying limitations on the scope of the work that can be done, requiring a report when a supplier applies to extend the scope or authorised costs limit, and assessing costs at the end of the case (though where costs are recovered from the other party costs will be negotiated or in a minority of cases assessed by the court).  During the case offers of settlement must be reported to the LSC and where a client refuses to accept a reasonable offer of settlement, legal aid funding will be withdrawn. There is accordingly a duty on the client to act reasonably and for the solicitor not to incur unreasonable costs on the legal aid fund.

In the early stages of a disrepair case, the Housing Disrepair Pre-Action Protocol applies and in our experience operates well. When both parties follow the Protocol cases can settle at an early stage, though sometimes not before proceedings have been issued. 

A landlord’s behaviour in response to a complaint of housing disrepair is usually the predominant factor in determining the amount of costs that are incurred.   At all stages of a housing disrepair case, Part 36 offers can be made and are often made. Of course Part 36 offers made by tenants will have limited effect where the landlord buries its head in the sand. However where, for example, local authority’s legal departments deal with cases effectively, they can in effect prevent the issue of proceedings or achieve an early settlement.  Furthermore if a local authority fails to carry out proper systems of repairs of its housing stock, leaving some tenants living in appalling conditions, it would not be right to deprive such tenants of a remedy or make it impossible or difficult for them to access a lawyer to achieve the remedy because the matter would exceed a fixed costs scheme.

When considering “proportionality”  one should bear in mind that the vast majority of housing claims are either non-monetary or are partly monetary but predominantly to prevent the loss of a family home, or to secure a home for a homeless person, or to secure the specific performance of repairing covenants, or to secure the reinstatement of an unlawfully evicted occupier. Housing cases in the fast track are invariably concerned with outcomes which are of much greater significance than the outcomes in fast-track PI cases.   

The following are just a few illustrations of the extraordinary range of complexity of fast track claims (which means a high variation in costs actually incurred by solicitors in such cases). 

a. Rent arrears possession cases vary greatly. A straightforward case might be dealt with at the first hearing, if the District Judge has time to consider arguments whether it is reasonable to make an order and there is no need for additional medical or other evidence; alternatively the case might be adjourned to a second hearing (for example if the tenant has made or needs to make a claim for housing benefit). A more complex possession / rent arrears case might involve complex a public law defence (along similar principles to judicial review), complex housing benefit issues, and a vulnerable client requiring social services input and/or medical evidence, and several adjournments along the way. A client lacking capacity will involve a litigation friend. Such a case may be complex but may well be allocated to the fast track if the trial is likely to last 1 day. 

b. In possession proceedings the hearing at which, for example, a postponed or suspended possession order is made might not be the final hearing, if for example the tenant fails to comply with an order. In some cases a solicitor is instructed after a possession order has been made (eg in the Defendant’s absence) and there are grounds for applying to set aside the order. That application might involve more than one hearing, directions and evidence and if successful, further directions may be necessary for the substantive case. 
c. Possession claims on the grounds of alleged anti-social behaviour often involve many different disputed factual incidents over a period of months or years. For clients with mental health problems expert medical evidence might be required. Such cases can involve complex law and disputes about admissibility of evidence, and a number of witnesses on both sides.
There are various other grounds on which possession claims may be brought and defended, for example the landlord might seek an order on the basis that he or she wishes to demolish or reconstruct the building and cannot do so without obtaining possession, or that suitable alternative accommodation is available and that it is reasonable to make a possession order, or there may be a disputed claim for entitlement to succeed to a tenancy. An introductory tenant may defend a claim relying on the landlord’s failure to consider his or her Article 8 right, and that to seek an order amounts to an unlawful disproportionate interference with such right. The facts of such cases, and the number of witnesses vary widely.   

d. Disrepair cases vary greatly in the level of complexity and the nature of the contested issues. Contrast a claim in which defects are fixed early on and only issue is damages to a more complex case where there may be several contested issues including disputed expert evidence on the cause of dampness, on which liability may depend; disputes whether and when the landlord had notice of each of many defects, whether access was refused eg to the landlord’s contractors. Cases may involve a personal injury element, either a personal injury claim or the tenant’s complaint of aggravation of pre-existing ill health. Further, the level of costs incurred varies greatly depending on the conduct of the landlord. Landlords frequently deny that tenants reported disrepair problems, when investigations (which add to the costs) show that disrepair was reported; it is common for landlords to allege that the tenant has refused access (to try to avoid liability or reduce damages) when, for example, contractors are sent round without prior notice to the tenant who might happen to be at work or elsewhere. A responsible landlord can save costs by behaving responsibly both in relation to repairs and in the course of the litigation, but the experience of HLPA members is that it is not uncommon for landlords to fail to behave responsibly.

f. Housing Act appeals are similar in complexity and variety to judicial review cases. 
g. Possession claims for Introductory and Demoted tenancies have a distinct procedure from the standard possession procedure and defending such cases involves elements of public law and human rights law, which can be heard by the County Court.

h. Defences to possession claims against tenants or occupiers who are not assured or secure tenants can involve complex public law and human rights issues, which can be heard in the County Court, but require careful and detailed attention and evidence.
Question 14

HLPA does not agree with the extension of a system of fixed recoverable costs to fast track housing cases for the reasons set out in 13 above.

Question 15

No. HLPA does not agree that there should be a limit to the pre-trial costs recoverable for all fast track claims. HLPA strongly believes that if such a limit were introduced, housing cases should be excluded. As noted in the response to Question 13, Housing fast track cases vary to a high degree in complexity and in the extent of work required. Where urgent repairs are required, housing disrepair cases begin with a claim for an interim injunction. Further, for example, although most claims for housing disrepair settle before trial, there is a huge variation in the point of settlement, from pre-issue to the doors of court on the trial date, largely depending on the position and steps taken by the landlord, including a failure to carry out the repairs required. The costs incurred pre-trial accordingly also vary hugely and HLPA does not consider that a 'pre-trial' limit on recoverable costs can adequately reflect this variation in conduct by the landlord. If the matter has gone to the door of court through the landlord's conduct, there should be no penalty in costs for the Claimant tenant.
Question 16.

 HLPA questions whether it is necessary to introduce  pre-action directions in housing cases. HLPA members' experience is that the rent arrears possession protocol, the mortgage possession protocol and the disrepair protocol have had a positive effect in reducing the number of claims issued and promoting earlier resolution. HLPA would take a positive view of strengthening sanctions for non-compliance with the protocols. However it is not clear how the pre-action directions would fit in with existing protocols, and there is the danger that in housing cases they would make it harder for unrepresented litigants to bring cases, and they might further disadvantage unrepresented defendants. Where parties are represented, given the existence of protocols in mortgage and rent possession cases and disrepair cases, to introduce pre-action directions is likely to increase rather than decrease costs.      

The experience of HLPA members is that cases vary immensely even within 'types' of cases in the extent of work required at each stage. Some cases require substantial early work in terms of evidence gathering and preparation, others considerably less so.

HLPA notes that the proposal is for 'different pre-action directions and different cost matrices, depending on the nature and value of the dispute', but HLPA's view is that this would not be sufficient for the range of demands within case types and similarly, for the range of pre-trial costs.

Further, there can be a need for urgent issue of proceedings. For example, a disrepair claim where there is an immediate risk to the tenant's health and well-being, where an injunction is required for re-entry, or where the limitation period is a major factor. The disrepair protocol provides for exceptions to the protocol steps in such circumstances and there is no protocol stage for unlawful eviction. It is notable that no such exceptions to the proposed pre-action directions are envisaged.

Question 17. 

HLPA does not agree that the monetary value of a claim is the best measure of whether mandatory pre-action directions should apply. HLPA notes that most claims for disrepair, nuisance and unlawful eviction will consist in both a claim for damages and, significantly, some form of injunction order or order for specific performance. The monetary value of the claim is too crude a measure as to the appropriateness of mandatory pre-action directions.

Question 18.

No. While HLPA would support the principle of encouraging early settlement of claims, prior to issue of the claim where possible, a blanket requirement for a compulsory settlement stage would run the risk of adding delay and unnecessary costs. For example, HLPA members experience is that landlords often fail to carry out repairs or advance a timetable for repairs within the disrepair protocol period, and frequently until shortly before trial. A compulsory settlement stage would be unlikely to make a difference to this situation, while adding a delay for the Claimant who would remain living in unpleasant and distressing circumstances.

Claims for unlawful eviction are routinely met with a failure to respond by the landlord, or a highly confrontational response. A compulsory settlement stage would make little or no difference as it is highly unlikely to meet a positive response from the landlord.  

Question 19

No. HLPA does not agree with a mandatory pre-action settlement stage and therefore does not agree there should be a prescribed ADR process. 
Further, for legally aided clients, it is unlikely that legal aid would be available for an ADR process, making a mandatory ADR process an unfair hurdle.

Question 20

No. HLPA does not agree. HLPA does not agree with a mandatory settlement stage or prescribed ADR process. Further, HLPA does not agree that fixed recoverable costs should be based upon the monetary value of the claim. Different cases incur different costs at each stage. In disrepair cases, for example, there is a high level of 'front loading' in terms of the necessary evidence gathering and experts' fees. This would not change in relation to an ADR process. Further, in housing disrepair cases ADR will in most cases not work until after expert evidence and disclosure are obtained, as the landlord will generally hold records of repairs, complaints and the history of works carried out and the tenant will not, unless the full records have been disclosed prior to proceedings being issued.  
Question 21

HLPA strongly disagrees  that there should be fixed recoverable costs in housing fast track cases as set out at 13 above. HLPA repeats the reasons given at 13 above. HLPA is particularly opposed to a scheme of fixed recoverable costs based upon the monetary value of the claim. The available remedy in fast track personal injury claims is compensation. In contrast in housing cases the main objective is non-financial or not merely financial. It is usually about retaining or securing possession, or securing that repairs are done, through an injunction or agreement to carry out repairs. Relatively few housing cases involve damages-only claims.   

Damages do not arise in possession cases (unless there is a counterclaim). Damages in housing disrepair cases are fairly low. Damages are usually assessed as a percentage of the rent, but rarely exceed 50% of the rent. There is no direct or straightforward correlation between the level of damages and the level of costs. It is unusual for assured shorthold tenants (paying market rents) to bring disrepair claims because of the lack of security of tenure. Even if the cost of the repair works required is taken into account in the value of the claim, the great majority of housing disrepair cases will be fast track cases in the lower half of the value range. However, housing disrepair cases are not straightforward or single issue claims, like much of RTA PI, as set out in the response to Question 13 above.

As set out in the response to Question 13, housing cases can be highly variable in the extent of work required. For this reason, a system of fixed recoverable costs based upon the type of case would not be appropriate.

Question 22

HLPA agrees that the pre-action protocols for rent arrears and the mortgage pre-action protocol could be made compulsory, but with reservations.

HLPA members' experience would support the anecdotal conclusions of the report that many tenants or borrowers do not engage with the pre-action process. Defendants often contact advisors once proceedings have been issued. HLPA would agree that encouraging earlier engagement would be positive.

However, HLPA has significant concerns about sanctions for failure to comply with the mandatory stage. While the sanction for the landlord or lender for failure to engage with a mandatory stage would be clear, a sanction on the tenant or borrower would be to penalise those at immediate risk of losing their homes. 

Those facing possession proceedings are often highly vulnerable and facing a range of problems. They are inevitably in a far weaker position than the landlord or lender. There should be no sanction for no-compliance that interferes with their right to raise a defence or realistic terms for suspension of an order in proceedings.

Question 23

Yes. As with the existing protocols

Question 24

Flexibility in the kinds of proceedings that can be filed and ability to attach relevant documents. Maintain and extend reduced fees for e-filing.

Question 25

HLPA has grave concerns about the proposed increase in the small claims threshold. HLPA notes that it is not proposed to raise the threshold for disrepair claims where works were outstanding from £1,000 (see response to Q.27 and Q28 below). However, an increase to £10,000, £15,000 or £25,000 would mean that most claims for disrepair where works are not outstanding at the date of issue and thus claims for damages only, would fall into the small claims track. Damages in disrepair claims are not high and a claim for 6 years of significant disrepair could well be of a value below £15,000. Disrepair claims are complex in issues of causation, liability and notice, and almost always require expert evidence. Claimants of very limited means, who currently can obtain legal aid or may be able to enter a conditional fee agreement, would no longer be able to pursue a claim, leaving the landlord able to avoid any penalty for a sustained breach of its obligations.

HLPA's view is that if the small claims limit is to be raised, there should be an extension of the kinds of cases that have a lower limit, to include 'damages only' disrepair claims. HLPA's view is that the limit for these claims should remain at £5,000.
HLPA also takes the view that there should be a clear retention of the current provision in CPR 26.7(4) that all claims for unlawful eviction, no matter what the remedy sought, are fast track cases. Claims for unlawful eviction where no re-entry is sought by the tenant, usually due to intimidation, threats or harassment by the landlord, are claims for damages only, and typical damages would usually be lower than a £15,000 or £25,000 limit. These are difficult claims where the tenant often faces a hostile and threatening opposition and wholly unsuitable for mediation and for being pursued as a litigant in person.
Question 26

For the reasons given at 25 above, HLPA does not agree that there should be a general increase in the small claims limit. HLPA does not have a professional view on money claims, business disputes or consumer claims.

Question 27

HLPA agrees strongly that the small claims threshold for housing disrepair should remain at £1,000. These are matters where required works are outstanding and the landlord has failed to address the works in the course of the pre-action protocol. For claimants, the main priority is to have the repairs carried out and in such circumstances, recourse to the Court is the only effective way to ensure that repairs take place.

As noted above, disrepair claims are not straightforward matters. There are issues of liability, causation and notice to be addressed in all but the simplest matters. Expert evidence is usually required as to the nature and extent of the disrepair and the works required to rectify it. Assessment of quantum is also not straightforward and relies on precedent. The defendant landlord is almost invariably represented, so for inexperienced and often vulnerable claimants, equality of arms is a vital concern.

Quantum in disrepair claims is not high, as it is based upon a proportion of rent. For social housing tenants, being those least able to afford advice and assistance themselves, this means that quantum is based upon a low rent, resulting in low awards. Raising the small claim threshold would result in all but the most serious or long drawn out disrepair claims becoming ineligible for legal aid or, as currently proposed, conditional fee agreements.

Question 28

HLPA does not believe that the housing disrepair small claims limit should be raised.

Question 29

HLPA does not agree with an increase in the upper fast track limit. The £25,000 was only set in April 2010 so there is no inflationary reason for such a change. Further, HLPA notes that financial value does not necessarily reflect the complexity of the case and therefore the appropriate track and that claims of £25,000 and above are very often complex matters. 
Should any proposal to raise the upper fast track limit be implemented, HLPA's view is that the Court should retain discretion on allocation to the multi track where matters appear to the court to be particularly complex. 

Question 30

HLAP does not agree with an increase, but should one be implemented and subject to HLPA's view on the court's discretion set out at 29, HLPA considers that any increase in the guideline upper limit of the fast track should be commensurate with an increase in the small claims limit.

Question 31

HLPA has no professional view on the accreditation of mediators. However, in view of the proposals for compulsory mediation in the small claims track, HLPA is firmly of the view that all mediators playing a part in compulsory mediation should be accredited.

Question 32

HLPA has no professional view on the accreditation of mediators.

Question 33

HLPA does not agree with the proposal for automatic referral to mediation in small claims cases. HLPA acknowledges that mediation can be a effective way to resolve cases and that it can be of real benefit to the parties to mediate at an early stage in proceedings. However, there are always matters that are not suitable for mediation, whether by the nature of the matter or by the approach of one or both parties. It is also the case that some small claims involve issues of law about which the mediator will lack knowledge, and this will be more generally widespread if the small claims limit is raised. It will also remain the case that one party may be represented where the other isn't, for example in consumer disputes and increasingly in housing cases, in the light of cuts in the provision of legal aid . In these circumstances, mediation will achieve little and may lead to an actively unjust result. HLPA is further concerned that for larger, institutional or experienced parties, mediation may be treated formulaically, cursorily or as a means of deterring the other party.

In addition, compulsory mediation in circumstances where it is very unlikely to be successful will simply add additional costs and delay to a track that is intended to give low cost and relatively quick access to justice for 'everyday' claimants.

HLPA is concerned that compulsory mediation will potentially constitute an impediment to access to justice.

Question 34

HLPA does not agree with automatic referral to mediation. However, should such a referral be introduced, HLPA considers that the threshold should be £5,000. Matters above that level are likely to involve a degree of complexity that makes mediation less likely to be appropriate.

Question 35

HLPA has no professional view on how mediation should be provided.

Question 36

Yes, for the reasons given at 33 above HLPA does not consider that mediation should be compulsory for all small claims matters.

Question 37

Matters where the history between the parties makes mediation inappropriate or where one of the issues in the claim is the inappropriate, unlawful or threatening behaviour of one of the parties.

Question 38

So long as it remains open to the parties or one of the parties to request and obtain an oral hearing, HLPA does not disagree.

Question 39

HLPA disagrees with the proposal to introduce compulsory mediation information sessions for claims up to £100,000. Housing cases frequently involve the need for urgent steps, such as obtaining interim injunctions, or are already subject to pre-action protocols involving extended periods for settlement, such as the disrepair protocol. In either situation, the issue and pursuit of the claim is a necessary step, given the other parties' conduct. Compulsory mediation information sessions introduce a further and potentially unnecessary step. There is also a distinct possibility that landlords seeking to delay the timetable of the claim or to avoid an enforceable order for works will attempt to use the compulsory session to that end.

Question 40

HLPA disagrees with the proposal.
Question 41

Yes. HLPA disagrees with the proposal for compulsory mediation information sessions, but if the proposal is pursued, there should be exemptions, for urgent or time limited cases, or for matters where a party’s historic or ongoing conduct makes mediation unsuitable.
Question 42

Within HLPA's field, HLPA considers that there are a range of cases for which compulsory mediation information sessions would be unsuitable. For example, unlawful eviction claims where the landlords' behaviour has been aggressive, intimidating, threatening or actually violent in the past; urgent disrepair matters where repairs are urgently required to prevent a risk to the tenants' safety or well being; and possession claims generally.

Question 43

Should compulsory mediation be introduced, HLPA would view the extension of provisions of the directive to domestic cases to be an essential step.

Question 44

Enforceability of the mediation settlement in the same manner as a court order. A provision extending limitation or prescription periods so that they do not expire once the mediation process has begun and for a clearly identified period after the conclusion of the mediation process if unsuccessful.

Question 45

HLPA has no professional view on the implementation of the provision in the TCE Act save that HLPA is concerned that charging orders are currently sought and enforced against debtors' only home. HLPA considers that other means of enforcement are more suitable where the only chargeable asset is the debtor's only home.

Question 46

HLPA agrees that there should be a threshold for enforcement of a charging order by order for sale on a debt under a regulated Consumer Credit Act 1974 agreement. HLPA members' experience mirrors the concerns raised by the CAB in the 'Out of Order' report in that vulnerable or disadvantaged clients are often aggressively pursued by creditors and threatened with loss of their home to encourage payments that cannot be realistically afforded. 

Question 47

HLPA's view is that the May 2010 Coalition Agreement Commitment was correct in identifying a threshold of £25,000 for orders for sale on unsecured debt. Debt below that level is realistically enforceable by other means.

Question 48

HLPA considers that a more general extension of a threshold for enforceability of judgment debts by way of order for sale against the debtor's only home should be considered.

Question 49

HLPA has no professional view on attachment of earnings orders.

Question 50

HLPA has no professional view on attachment of earnings orders.

Question 51

HLPA has no professional view on Third Party Debt Orders.

Question 52

HLAP has no professional view on the extension of TPDO to a wider range of bank accounts.

Question 53

HLPA has no professional view on this proposal.

Question 54

HLPA has no professional view on this proposal.

Question 55

HLPA has no professional view on this proposal

Question 56

HLPA has no professional view on this proposal.

Question 57

HLPA has no professional view on this proposal.

Question 58 

HLPA has no professional view on this proposal.

Question 59

HLPA agrees with this proposal.

Question  60.

HLPA agrees that the current limit of £30,000 for the County Court Equity jurisdiction is too low. So long as the discretion under Part 30 CPR to refer complex cases regardless of value to the High Court is preserved, HLPA agrees that the limit should be raised.

Question 61

HLPA has some concerns that a blanket figure of £350,000 would not adequately reflect the national variation in property values. In particular, few properties in London or the South East would fall into the County Court jurisdiction. HLPA would suggest a regional variation in the limit, based upon average property value and reviewed periodically.

Question 62

HLPA has no particular view on this proposal.

Question 63

HLPA has no objection to raising the financial limit for claims to be commenced in the High Court to £100,000.

Question 64

HLPA has no professional view on this proposal.

Question 65

HLPA has no professional view on this proposal.

Question 66

HLPA has no professional view on this proposal.

Question 67

HLPA agrees with this proposal.

Question 68

HLPA agrees with this proposal

Question 69

HLPA has no particular objection to the proposal for a unified county court. Administrative efficiency is a positive goal. However, HLPA would be concerned if the unified court proposal reduced the hugely effective element of local knowledge and experience of each county court. The local knowledge is an essential component of the effective administration of justice in the courts.
