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Overview
1. This paper is aimed at providing a summary of the essential legal limbs needed to pursue a claim for disrepair. Timothy’s paper focuses on the ‘How?’ question.
2. On 21 January 2010 the National Audit Office published a report on the Decent Homes Programme which indicates that 100% decency will not be achieved until 2018/19 and that 305,000 social sector homes are still non-decent.  So there is probably still a lot of disrepair about!
Who?

Must be brought by the tenant
3. Continuity applications. Only the tenant can rely on the tenancy agreement or section 11. The provisions of section 299 and schedule 11 of the Housing and Regeneration Act 2008 mean that tolerated trespassers now have replacement tenancies, but can only bring disrepair claims for the period when they were tolerated trespassers if the replacement tenancy is treated as, in effect, the revival of the original tenancy pursuant to s21(3) Schedule 11 HRA 2008 which states: 
‘In proceedings on a relevant claim, the court concerned may order that the new tenancy and the original tenancy are to be treated for the purposes of the claim as the same tenancy, and a tenancy which continued uninterrupted throughout the termination period.’
4. How should the court exercise this discretion? In Lewisham LBC v Litchmore Legal Action Dec 09 p21 the tenant had been a tolerated trespasser following the breach of an earlier suspended possession order. The level of arrears on the rent/mesne profit account had vacillated between £2500 odd and £100 credit over a six year period. It was anticipated that a disrepair claim for the full period would exceed the current rent arrears. Fresh possession proceedings were brought by the Council and the tenant brought a disrepair counterclaim. The Council did not challenge the tenant’s status or right to bring a counterclaim before 20 May 2009 and thereafter he had a replacement tenancy. The tenant subsequently made a continuity application.
The Council opposed the application and the tenant argued that:  

· There had been no reduction in the charge for mesne profits, 

· The Council had acted as if it was bound by the original repairing obligations throughout. 

· That to refuse the application would amount to a double penalty and be a breach of Article 6 where the current rent arrears was an admitted debt which could be enforced by the Council against him.  

5. The Court (at District Judge level) allowed the revival application.
6. But in Chase v Islington LBC Legal Action October 2010 a different approach was taken. Ms C had been a tolerated trespasser from about Feb 2001 following possession proceedings for rent arrears. In 2010, she brought a claim for disrepair and for specific performance, with a continuity application.
7. At the application hearing, HHJ John Mitchell set out principles for considering such applications:

i) The burden of showing that the discretion under Schedule 11 should be exercised rests on the tenant.

ii) The aim of the Court is produce a result which is fair to both parties 

iii) The discretion should be exercised having regard to all the circumstances of the case including any benefit or prejudice to the parties in granting or refusing the application

iv) Regard should be had to the extent to which the parties believed or treated the original tenancy as having continued during the period of tolerated trespass, including the extent to which either party acted to their detriment.

v) It would be unjust to refuse relief to a tenant in technical breach of a suspended possession order by missing a payment by a day but who thereafter for a number of years complied with the terms of the tenancy and discharged the arrears 

vi) It would be unjust to grant relief where the landlord allowed a vulnerable occupant to occupy the premises as a matter of grace for a limited period while s/he was attempting to find alternative accommodation but failing to make any payments on account of the occupation. 

vii) The importance of granting or refusing relief to the parties should be considered.
viii) Regard should be had to the amount and merits of the claim.
ix) If the costs of defending the claim would be out of proportion to the amount claimed, or if the merits were slight, it may be unfair to allow the claim to proceed. 
x) There is a need to avoid protracted satellite litigation 

xi) The Court can impose conditions on the grant of relief, for example, by limiting the amount of damages which can be recovered. 

8. The application was allowed. However, the arrears remained high throughout, although reduced by £1000. It was therefore fair to limit the claim for damages to the amount of the arrears outstanding at 20 May 2009.

9. It is not clear why all these principles should apply. Why should the court be allowed to limit the damages in the disrepair claim? This decision is very unhelpful for replacement tenants.

10. All tolerated trespassers obtain a replacement tenancy in any event regardless of their payment history. The old test in Lambeth v Rogers [2000] 32 HLR 361 has arguably now been superseded. A LA can resist a continuity application because compensation has already been paid or perhaps use and occupation charges were reduced but I don’t think it should be able to because of the payment history.
11. The LA has the original money judgment and has other remedies to recover rent monies. And there will be a set-off. The applicant’s legitimate claim should not be shut out on the basis of the rent arrears, nor should restrictive conditions be applied. This would, arguably, amount to a breach of Article 6.

Other Claims for Occupiers
12. Section 11 LTA 1985 cannot be used for improvement works. Perhaps the Equality Act 2010 can be used by certain tenants to get their landlords to do more? Beedles v Guinness Northern Counties 2011 EWCA Civ 442 considered a disability discrimination claim under s.24C Disability Discrimination Act 1995 (now Equality Act 2010 ss20-22, 38 and Schedule 4) for a failure to make reasonable adjustments. It was part of the tenancy agreement that the tenant keep the property in good decorative order. The landlord agreed to waive this obligation but the tenant asked for the landlord to undertake the decorative work as a reasonable adjustment. That part of the claim was not allowed as the condition of the premises had not degraded to such an extent as to interfere with their ordinary use and hence his enjoyment.
13. A private nuisance occurs when something escapes from neighbouring land and unreasonably affects the use and enjoyment of the legal occupier of land. It does not extend to visitors – see Hunter v Canary Wharf Ltd (1997) AC 655. An action in nuisance cannot be brought for the ordinary usage of land – see Southwark LBC v Mills (2001) 1 AC 1 – it must be an unreasonable use. 
14. In Jackson v JH Watson Property Investment Ltd [2008] EWHC 14 (Ch)  LAG Dec 2008 p31 (dealt with in greater detail by Stephen Evans at the HLPA talk ‘Disrepair in a cold climate’ last year) the Court considered the meaning of covenant to ‘well and substantially repair and maintain the exterior of the estate and all structural parts thereof’ and whether that covenant was sufficient to require landlord to remedy disrepair existing before the grant of the covenant. A long leaseholder claimed that his landlord was liable in nuisance for water penetration to his flat.  The water penetration was caused by the defective laying of concrete to the light wells that adjoined the tenant’s flat which were in the control of the landlord.  The defective workmanship had occurred when the building was converted into flats, by the landlord’s predecessor in title, which was sometime before the commencement of the tenant’s lease. The tenant had carried out remedial works and sought to recover the costs of these works and damages from his landlord.  He argued that there was a continuing nuisance, which although not caused by the landlord, was adopted by his landlord when he bought the building and that the landlord was responsible for a failure to take reasonable steps to abate it. 

15. The claim was dismissed.  There was no breach of any repairing obligations as there had been no deterioration in the state of the premises since the commencement of the lease and there was no obligation to keep the structure in good repair going beyond the ordinary obligation to repair.  The court also held that there was no liability in nuisance as the principle of caveat lessee applied, Southwark LBC v Mills [2001] 1 AC HL. The tenant took the demised premises as they were and could not complain about any pre-existing defect.  The court distinguished the case of Sedleigh–Denfield v O’Callaghan 1940 AC 880 HL relied upon by the tenant (where a landlord was held to have adopted a nuisance) as in that case the nuisance had been created after the commencement of the tenancy with the result that that principle of caveat lessee did not apply.  The tenant could not rely upon the law of nuisance to impose an obligation to put right faulty construction work by his landlord’s predecessor in title.
16. It can sometimes be pretty difficult to distinguish between a defect and disrepair.
Who is the right Landlord?
17. If the landlord has changed then the tenant cannot counterclaim for compensation during an earlier period. However if earlier arrears have been assigned to the new landlord the tenant can seek a set-off for earlier disrepair – Edlington Properties Ltd v Fenner & Co [2006] EWCA Civ 403. and Smith v Muscat (2003) 1 WLR 2853 
When?
18. If faced with a Ground 8 claim - North British Housing Association v Matthews [2004] EWCA Civ 1736. If there is an arguable claim for damages on a counterclaim which will go to set off the rent arrears then the claim can be adjourned. What amounts to an arguable claim? Not much.

19. Disrepair can be brought either as a counterclaim to a possession claim or after the possession claim has finished. In Henley v Bloom  [2010] EWCA Civ 202 the Court of Appeal held that a bringing a claim for disrepair after earlier possession proceedings had been settled did not amount to abuse of process. 
20. Mr H was the tenant of a basement flat since about 1986. Ms B was the landlord from about 2001, when she acquired the freehold of the property, later just retaining a lease of the basement flat. In October 2002, Brighton Council served notices stating that it was minded to serve formal notice requiring repairs, including defective pipes, brickwork and plaster, windows and doors on Mrs B. In November 2002 formal notice was served. In February 2003 Mrs B obtained a builders survey which highlighted penetrative damp and defective plaster work. No works were done. In September 2006, Mrs B obtained another builder’s survey, showing similar problems. 

21. Meanwhile, in August 2006, Mrs B had begun possession proceedings against Mr H on the grounds that the tenancy was an AST which had been duly terminated. Mr H defended on the basis that he was a regulated tenant under the Rent Act 1977 and there were no grounds for possession under that Act. Alternatively, it was a shorthold tenancy, no notice had been served under s.52 Housing Act 1980, and it was not just and equitable to dispense with notice.
22. The possession claim was settled in January 2007 on terms that Mr H would vacate by 1 June 2007 and Mrs B would pay him £16,000 and £4,000 costs. In the recital to the consent order it stated that this was full and final settlement of any claim Mr H might have arising out of improvements he had carried out at the flat, and that Mr H was to leave the flat in a good and tenantable condition when he vacated.
23. Mr H left on 1 May 2007, but before he did, he obtained an expert report from an environmental health officer on the condition of the property, showing extensive disrepair.
24. Mrs B refurbished the flat in July 2007, receiving a report from the builders on damp penetration and other issues. Soon afterwards, Mr H raised his disrepair claim with Mrs B and the claim was issued in November 2008.
25. Mrs B defended on the basis that the claim was an abuse of process and that a fair trial was impossible. Mrs B applied for a strike out on that basis. She also counterclaimed for untenant-like behaviour and breach of the agreement to deliver up in tenantable condition.
26. The first instance DJ granted the strike out. He held:

that there was no good reason for Mr Henley not having raised the disrepair claim during the course of the possession claim and that he “was not putting his cards on the table” during the negotiations which settled that claim. He said that the disrepair claim “ought to have been brought in the earlier proceedings”, and was “eminently capable of being settled in those proceedings”. 
27. Accordingly, he concluded, the claim was an abuse of process. He also concluded that it would be impossible to have a fair trial as Mrs Bloom was “now in a position in which she cannot instruct an expert to inspect the alleged defects in the flat.
28. Mr H appealed to the Circuit Judge. The CJ dismissed the appeal. He relied on the fact that “the state of the property was raised in the possession proceedings and in the negotiations that led to the consent order”, and also on the fact that “the tenant agreed that he would deliver up the property in good condition”. Accordingly, as the condition of the flat was raised both in the argument contained in the pleadings and in the agreed terms contained in the consent order, he concluded that it was an abuse of process to raise a subsequent claim for damages for disrepair of the flat. As to the fair trial issue, Judge Simpkiss said that Mrs Bloom “would be fighting the case with one hand behind her back” and that the unfairness “had been caused entirely” by Mr Henley.
29. On appeal Mr H argued that he could not have brought the disrepair claim until he had an expert’s report because although there was penetrating dampness and damp plasterwork he did not know the cause and hence whether there was any disrepair (see below). And arguably there would only be disrepair if there was a damp prevention system that had failed.

30. The Court of Appeal, after reviewing the precedent cases (Johnson v Gore Wood & Co (a firm) [2002] 2 AC 1, Stuart v Goldberg Linde (a firm) [2008] 1 WLR 823 ) and noting that it would be “wrong to hold that because a matter could have been raised in earlier proceedings it should have been, so as to render the raising of it in later proceedings necessarily abusive” (Lord Bingham in Johnson), and the Art 6 entitlement to access to justice for an arguable case, the Court of Appeal found that Mr H’s disrepair claim was not an abuse of process. Mr H could indeed have raised the claim in the possession proceedings (no problem about cause of action for the Court of Appeal), but the issue was whether he should have. The Court held:
i) the possession proceedings did not involve the question of whether the flat was out of repair. The provisions in the consent order related solely to Mr H’s improvements to the flat and/or his obligation on the condition of the flat at the end of the tenancy. it did not touch on Mrs B’s obligations.
ii) If the possession claim had gone to trial, whether Mrs B had won or lost, there would be no question that a subsequent disrepair claim by Mr H would not have been an abuse of process. It was therefore only the ‘integrity of the consent order’ that was at issue. But that order was clear on its terms and it was, of course, open to Mrs B to introduce terms on disrepair at that time. Given the factual history it could not be said that she was unaware of the possibility of such a claim and it was as much up to her to raise it in the possession proceedings as Mr H.
31. The bringing of the claim was not an abuse of process. If at trial the court was unhappy about the manner in which the claim had been brought, it was open to deal with that in costs.
32. On the fair trial issue, it was clearly possible for there to be a fair trial. While Mrs B could no longer obtain an expert report on the condition of the property at the relevant time, she had an abundance of material relating to the condition of the property between 2001 when she purchased it to July 2007 when the builders conducting the refurbishment reported to her.
33. Mr H may have been underhand in keeping the disrepair claim up his sleeve, but it was not abuse to do so. The disrepair claim was subsequent settled in Mr H’s favour with no penalty or discounting in costs for his approach to the collective litigation.
34. Once for the same problems. In Onwuama v Ealing LBC [2008] EWHC 1704 (QB) LAG Dec 2008 p30 a council tenant had brought a claim for damages for disrepair in 2005. The main problem was dampness in her home. She did not have legal representation or expert evidence. Her claim was dismissed. The judge found that there was no evidence of rising dampness or structural problems and that the likely cause of the dampness was condensation. In 2007, the tenant issued a second claim, relying upon expert evidence to show that the dampness had a structural origin, namely the absence of a damp proof membrane in the floor. The claim was dismissed on the basis that it was "estopped per rem judicatam" i.e. the same issue had already been raised and decided by another court. The tenant argued that the principle of res judicata should not apply to section 11 Landlord and Tenant Act 1985 as it imposed a continuing duty to keep the premises in repair and to apply the principle would frustrate the will of parliament.

35. The High Court dismissed the tenant’s appeal. It was clear that the tenant was seeking to claim in the second action in relation to the same damp of which she had complained in the first action.  If there had been some new type of dampness or new cause of dampness asserted, a fresh claim might have been brought, but the tenant could not allege that the cause of the dampness which was the subject of complaint in the first action was other than as found by the judge. The tenant could not circumvent the pre-existing judicial decision as to the cause of the same and continuing dampness.
What?

36. Look at the original tenancy agreement to identify who has responsibility for the condition of the property. These sometimes impose obligations on the landlord going well beyond any statutorily implied minimum terms. For example:

Welsh v Greenwich LBC (2001) 33 HLR 438, CA – express obligation to keep the property ‘in good condition’
Long v Southwark LBC (2002) 34 HLR 983, CA – express obligation to keep the estate and common parts ‘clean and tidy’.

37. Must ensure that the parties are governed by the original contract or that it has been properly varied pursuant to Housing Act 1985 s.103. 
38. There is usually an implied term by common law that there is an obligation to keep in repair paths or steps giving access to the property even when they are beyond the exterior of the property – King v South Northants DC (1991) 24 HLR 284.

39. Similarly there will be an implied term by common law an obligation that the landlord will take reasonable care to maintain the common parts, communal lighting, lifts, rubbish chutes etc – Liverpool CC v Irvin [1977] AC 239.

40. There are often implied terms that the tenant will enjoy quiet enjoyment and that there is to be non-derogation from that grant. 
41. In Islington LBC v Keane Legal Action December 2005 p 28 a disrepair counterclaim was brought because the tenant had been left without a cold water supply from his kitchen tap for a number of years. This had most probably been caused by a defective washer. The Council resisted first, on the basis that the tenant was obliged under the tenancy agreement to replace tap washers and secondly, on the ground that the defect was not covered under s.11(1)(b) LTA 1985 to keep in repair and proper working order the installations in the dwelling house for the supply of water. This was rejected. The washer is part of the tap and is concerned with the water supply and is thus covered by s.11(1)(b). Accordingly because it is covered by s.11(1)(b) it could not be excluded by the tenancy agreement – Unfair Terms in Consumer Contracts Regulations 1999 (S.I. 1999/2083).
Statutory Obligation

42. The most important implied terms are statutory. The most extensive are contained in Landlord and Tenant Act 1985 s.11. Where section 11 applies the landlord will be liable to keep in repair:

· The structure and exterior of the dwelling let, and also

· (If the tenancy was granted after 15.1.1989) the structure and exterior of the building containing the dwelling.

· The relevant installations in the dwelling let, and also

· (If the tenancy was granted after 15.1.1989) the relevant installations directly or indirectly serving the dwelling. 

43. If the defect is within the premises let, the statutory terms are construed as putting the landlord in breach only when:

· The landlord has had knowledge sufficient to put a reasonable landlord on enquiry as to the need for remedial works, and

· A reasonable opportunity to do the works has passed. An action for damages arises if, after having been given notice of disrepair if it is internal, the landlord does not effect repairs within a reasonable time - British Telecommunications plc v Sun Life Assurance [1996] CH 69,  CA.
44. There is no need to show knowledge nor allow a reasonable period if the defect is outside the demised dwelling – Passley v Wandsworth LBC (1998) 30 HLR 165, CA. 
45. There is no overriding principle that a property must be fit for habitation – see McNerny v Lambeth LBC (1988) 21 HLR 188 CA. It is a term implied by common law that a house or flat let furnished must be fit for occupation at the date of the letting – see Wilson v Finch-Hatton (1877) 2 Ex.D 336.
46. Improvements cannot be sought under s.11 – see Wainwright v Leeds City Council (1984) 13 HLR 117 where the Court refused to order the Landlord to install a damp proof course but, on the other hand, any repair works must comply with current building regulations. And replacements must be on at least a like-for-like basis – see Bilgili v PCHA [2010] EWCA Civ 1341 (failed permission hearing) replacement windows needed to include replacement extractor fan.
47. Small defects, for example minor plaster cracking, which would be expected in a property of a certain age, its character and the local area, are not serious enough to amount to disrepair – see Plough Investments Ltd v Manchester CC [1989] 1 EGLR 244.

Where does the structure stop? 
48. The main structure of a building can include the floor joists of a tenant’s property even though they are only benefiting one unit in the block – Marlborough Park Services v Rowe and another [2006] EWCA Civ 436. 

49. In Grand v Gill [2011] EWCA Civ 554 (19 May 2011) the Court of Appeal finally considered whether or not plasterwork should be considered part of the structure of a property.
50. This was an appeal by the tenant Ms Grand against the trial judgment award of £5,600 general damages for disrepair and breach of quiet enjoyment against the landlord, Mr Gill.
51. Ms Grand was the assured shorthold tenant of the property, a 2 bed flat and she lived there with her daughter. A 12 month AST began in November 2004. The rent was £850 per month (£10,200 per annum). The main issue with the flat was damp and mould throughout the flat. It became so bad in the second bedroom that the daughter had to move into the living room.

52. There was water ingress through the ceiling from a leaking roof above the flat and from defective guttering. However, Mr Gill was the lessee of the flat, the roof was outside the demise and the responsibility for the repair of the roof and gutter was found to lie with the head landlord. In addition, the boiler was defective. It did not work at all for 207 days between Nov 2004 and Nov 2007, when it was finally replaced. The rest of the time the heating was inadequate. A double glazed window had lost one layer of glass (smashed) and this had not been repaired.

53. An expert had also found defective plaster in two areas, to the external wall of the living room and the kitchen ceiling, both caused by the water penetration. At trial in May 2009, Ms Gill was awarded £350 damages for breach of quiet enjoyment. On the disrepair issues, the judge held that liability for the roof and guttering did not fall on Mr Gill. He found that the damp and mould was principally an issue of condensation, which was a consequence of a design fault and for which Mr Gill was not liable under Quick v Taff Ely BC [1986] QB 809. The condensation could be wiped off with a cloth and it did not cause the plasterwork underneath to be damp or mouldy.
54. However, he also held that the lack of proper (or any) heating for the 3 years 2004 to 2007 had contributed to the damp and mould by increasing the incidence of cold surfaces leading to condensation. He also held that the missing pane to the double glazed window had made a “small” contribution for about a year.

55. The following general damages were awarded: £1200 pa for the 3 years of lack of adequate heating due to the boiler. £700 was deducted from this in respect of the 30 weeks covered by a separate award of £1750 for the period with no heating at all. So £2900 for defective heating for 2 years 22 weeks, and £1750 for no heating at all for 30 weeks. Totalling £4650. “Full liability” for the damp and mould would have resulted in £2000 pa (20% rental discount), but assessed on an exacerbation by the lack of heating and window of 10%, £600 awarded for the 3 years of the claim. The expert indicated that an area of defective plaster in the living room needed to be replaced but no specific performance was ordered, the judgment was silent on liability or damages for defective plaster.

56. Ms Grand appealed. The grounds of appeal included that the judge was wrong to award only 10% in respect if the damage caused by the damp, in that the application of Quick v Taff Ely was wrong, specifically in relation to defective plasterwork. She sought £5000 for the effect of the boiler problem on the condensation. 
57. Ms Grand argued that the expert report identified two areas of defective plasterwork requiring replacement, in the living room and the kitchen. Although these had been caused by the roof leaks, for which Mr Gill was not liable, the defective plaster was a lack of repair under s.11 L&T Act 1985 for which he was responsible. The discount of 90% ignored Mr Gill’s 100% of liability for the defective plaster and its consequences.

58. However, this would require plaster to form part of the ‘structure’ under s.11 LTA. In Quick v Taff Ely, the defendant conceded plaster was part of the structure. In Irvine v Moran (1992) 24 HLR 1 Mr Recorder Thayne Forbes QC had held that structure should be limited to ‘those essential elements of the dwelling house which are material to its overall construction ‘. Internal wall plaster was ‘in the nature of a decorative finish’ so not structural. The definition of ‘structure’ in Irvine v Moran was approved in Marlborough Park Services Lyd v Rowe [2006] EWCA Civ 436, but not the point on plaster.

59. In Rimer LJ’s lead judgment, with which the others agreed:

‘For myself, whilst I would accept and adopt Mr Recorder Thayne Forbes’s observations as to the meaning of ‘the structure … of the dwellinghouse’ as providing for present purposes, as Neuberger LJ put it, a good working definition, I am respectfully unconvinced by his holding that the plaster finish to an internal wall or ceiling is to be regarded as in the nature of a decorative finish rather than as forming part of the ‘structure’. In the days when lath and plaster ceiling and internal partition walls were more common than now, the plaster was, I should have thought, an essential part of the creation and shaping of the ceiling or partition wall, which serve to give a dwellinghouse its essential appearance and shape. I would also regard plasterwork generally, including that applied to external walls, as being ordinarily in the nature of a smooth constructional finish to walls and ceilings, to which the decoration can then be applied, rather than a decorative finish in itself. I would therefore hold that it is part of the ‘structure’. I would accordingly accept that the wall and ceiling plaster in Ms Grand’s flat formed part of the ‘structure’ of the flat for the repair of which Mr Gill was responsible.’ [paragraph 25]

60. Plaster is part of the appearance and shape of premises. It followed that Mr Gill was liable for the defective plasterwork and the Judge should have addressed this in damages. While Ms Grand’s submissions that the whole of the 90% discount should be overturned were not accepted, full compensation for the two areas of defective plaster were ‘with a broad brush’ assessed at being £750 of the Judge’s notional £6000. Thus the 90% discount applied to the remaining £5250. In place of the £600 awarded by the Judge, £1275 was awarded, increasing overall damages from £5600 to £6275.
61. Ms Grand appealed for an additional £4400 and was awarded an additional £675. Pursued on a pro bono basis but would have been difficult to justify on a costs benefit analysis.

62. So in a washing machine flooding case the tenant can bring a claim for special damages against the leaseholder upstairs for damage to her personal property and a disrepair claim against her landlord for plasterwork problems. 
63. Would the outcome in Southwark LBC v McIntosh [2002] 08 EG 164 (where the High Court overturned an award of £7500 compensation for serious dampness which had existed for 5 years because it was not alleged to have been caused by disrepair to the structure or exterior of the property) be different now? No. Dampness per se not enough, still need to plead disrepair to the structure but now that can include plasterwork. Pleading dampness and mould growth to the plasterwork now probably enough. (Furthermore it would be tenant default as she was drying clothes on the hot pipes and causing most of the condensation.) 
64. What happens if the condensation, arising as a design fault, does cause the dampness in the plasterwork? Or if the tenant does not bother to wipe down the walls? Or if tenant causes condensation by failing to properly ventilate but where it could not be called a default? Can the landlord include a tenancy condition requiring a tenant to wipe down walls where there is a design fault in the premises? Or would that fall foul of the Consumer Regulations 1999? But requiring tenant to leave trickle vents open might not?
65. Grand may also help to inform the ongoing Herelle (condensation aggravation) litigation.
Why?
66. To get damages (general and special) and to order specific performance.

67. A remedy in contract is only normally available to the parties to it. If it is a joint tenancy, all or any of the joint tenant(s) may rely upon the contract. The normal remedy is specific performance plus damages for breach of compliance. The usual equitable conditions governing availability of relief by way of specific performance are disapplied by section 17 Landlord and Tenant Act 1985.

68. Damages for a long leaseholder are referable to the notional market rent – Earle v Charalambous [2006] EWCA Civ 1090.

69. If an underlying defect is likely to cause the same disrepair over and over again then, unless the work involved is disproportionately extensive and/or costly, repairs to the underlying defect will be ordered. Patch repairs will not be adequate - see Elmcroft Developments Ltd v Tankersley-Sawyer (1984) 15 HLR 63. 24.


70. Where the tenant is forced to do repair works these can be sought as special damages – see Brongard Ltd v Sowerby Legal Action May 2007 p 30.
Remoteness of loss

71. In Ryan v Islington LBC [2009] EWCA Civ 578  LAG Dec 09 p 22 (again analysed by Stephen Evans ‘Disrepair in a Cold Climate’) the Court of Appeal considered whether in a claim for disrepair a tenant could claim damages for a lost opportunity to exercise her right to buy by reason of her inability to get a mortgage because of disrepair to the property.
72. In 2003, a council tenant sought to buy her home which suffered from subsidence and required underpinning.  The Council served 2 notices to complete and upon the expiry of the 2nd notice, treated the tenant’s right to buy notice as withdrawn in January 2005. The tenant brought a claim for breach of the Council’s repairing obligations.  She was awarded damages and an agreed order for specific performance was made.  The tenant also sought a declaration that she was still entitled to exercise her right to buy by way of performance of the terms of the offer in 2003 or alternatively that she was entitled to damages for the loss of the right to buy on the basis that the Council’s failure to remedy the subsidence prevented her from raising a mortgage to enable her to complete the purchase
73. The claims in respect of the right to buy failed at first instance and the tenant’s appeal was dismissed.  The Court of Appeal held that while the Council, as the proposing purchaser’s landlord, was under a continuing obligation to discharge its repairing obligations under the purchaser’s secure tenancy and the tenant would be able to compel the performance of those obligations, it did not follow that the tenant also had a right to insist that completion of the purchase be deferred until all works of repair and structural rectification have been carried out by the landlord.  Accordingly the failure to repair was not an outstanding matter relating to the grant disentitling the Council from serving the second notice to complete. 
74. However in Scinto v Newham LBC [2009] EWCA Civ 837 a failure to repair was held to be an outstanding matter relating to the grant where Newham had agreed to suspend a right to buy application pending investigation of repairs as the parties had by their conduct agreed that this was the case.
75. The damages claim in Ryan failed on the facts but would have failed in any event as the loss was too remote. In assuming the repairing obligations in the secure tenancy the Council was clearly assuming an obligation to compensate the tenant for the kind of loss likely to be occasioned in the ordinary course to her as an occupying tenant in consequence of any failure to perform those obligations. However, the Council was not thereby also assuming an obligation to compensate a tenant in remote circumstances in which, because of its failure to perform its repairing obligations, a tenant was unable to complete a purchase under the right to buy provisions. Any such purchase was not in the contemplation of the parties when the secure tenancy was granted.  
76. In assuming the repairing obligations in the secure tenancy the Council was clearly assuming an obligation to compensate the tenant for the kind of loss likely to be occasioned in the ordinary course to her as an occupying tenant in consequence of any failure to perform those obligations. However, the Council was not thereby also assuming an obligation to compensate a tenant in remote circumstances in which, because of its failure to perform its repairing obligations, a tenant was unable to complete a purchase under the right to buy provisions. Any such purchase was not in the contemplation of the parties when the secure tenancy was granted.  The loss was too remote. 
77. For recent quantum see Beatrice Prevatt’s Legal Action updates.  
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