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Introduction 
1. Most housing lawyers consider disrepair claims are simple and boring and dull.  They are to be tolerated.  This paper attempts to challenge that perception.

2. The vast majority of cases brought by tenants include some disrepair – a leaking pipe, a rotten window, no heating.  The vast majority can be won in the sense of making the landlord fix the problem and pay some compensation.  
3. But can they be won better?  Are there more issues for which the landlord can be held liable?  Can more repairs be won?  Can more compensation be won?  Can the client’s aims be achieved?
4. Can we get excellent results for our clients?
5. This paper first goes back to basics on disrepair to look at the key means of finding the landlord liable for the defect and then applies these principles to some of the tricky problems encountered in practice –leaks from the leaseholder upstairs, condensation and pests.  Then we will take a brief look at enforcement issuce before turning to the funding challenges ahead..

Resources

6. I do not intend to discuss the basics of bringing a disrepair claim.  The excellent Repairs textbook does this very well.  

· Repairs – Tenant’s Rights (4th Edition) Jan Luba, Deirdre Forster & Beatrice Prevatt (LAG 2010)
· The Housing Disrepair Pre-action Protocol for Disrepair Claims

· Housing Law Encyclopaedia (loose leaf) Sweet & Maxwell 

· Woodfall 

· Nearly Legal 
· The Housing Act 2004 & Residential Lettings: A Practical Guide – Francis Davey & David Smith (RICS Books, 2008)

Elements of a “disrepair” claim

The Covenants to Repair…

7. You must be able to prove that the landlord is responsible for the repair before they can be liable.  The starting point is the tenancy agreement, not Section 11 Landlord & Tenant Act 1985.  Many tenancies go further than section 11, including for example kitchen units, plaster, door furniture, installations present at the start of the tenancy (e.g. vent systems), and so on.  It is unlikely that the clause will extend to cover pure condensation dampness but unless you check you will not know.

Section 11 Landlord & Tenant Act 1985
Repairing obligations in short leases.E+W
(1)In a lease to which this section applies (as to which, see sections 13 and 14) there is implied a covenant by the lessor—
(a)to keep in repair the structure and exterior of the dwelling-house (including drains, gutters and external pipes),
(b)to keep in repair and proper working order the installations in the dwelling-house for the supply of water, gas and electricity and for sanitation (including basins, sinks, baths and sanitary conveniences, but not other fixtures, fittings and appliances for making use of the supply of water, gas or electricity), and
(c)to keep in repair and proper working order the installations in the dwelling-house for space heating and heating water.
 (1A)If a lease to which this section applies is a lease of a dwelling-house which forms part only of a building, then, subject to subsection (1B), the covenant implied by subsection (1) shall have effect as if—
(a)the reference in paragraph (a) of that subsection to the dwelling-house included a reference to any part of the building in which the lessor has an estate or interest; and
(b)any reference in paragraphs (b) and (c) of that subsection to an installation in the dwelling-house included a reference to an installation which, directly or indirectly, serves the dwelling-house and which either—
(i)forms part of any part of a building in which the lessor has an estate or interest; or
(ii)is owned by the lessor or under his control.
(1B)Nothing in subsection (1A) shall be construed as requiring the lessor to carry out any works or repairs unless the disrepair (or failure to maintain in working order) is such as to affect the lessee’s enjoyment of the dwelling-house or of any common parts, as defined in section 60(1) of the Landlord and Tenant Act M11987, which the lessee, as such, is entitled to use.]
8. Covers short residential leases of 7 years or less (section 13 L&T 1985).  

9. This is the key tool in the tenant’s armoury but it is not the only tool and this should be remembered. 

10. Note the limits of section 11.  It covers the structure and exterior of the dwelling and that held the rest of the building which is held by the landlord.  It covers the installations for supply of water and electricity to the dwelling.  It does not cover:
· (Pre the amendments) The structure of the building or installations for the supply of water, gas, electricity and heating outside of the dwelling.
· Other flats
· Installations for the supply of gas, water, electricity and heating which do not direction serve the dwelling.

11. But does it cover wired in devices such as extractor fans?  There are tricky arguments of whether they are installations…  If not they might be part of the structure or exterior…e.g. ventilation systems – arguable – go through the walls and thus part of structure?

Section 4 Defective Premises Act

Landlord’s duty of care in virtue of obligation or right to repair premises demised.
(1)Where premises are let under a tenancy which puts on the landlord an obligation to the tenant for the maintenance or repair of the premises, the landlord owes to all persons who might reasonably be expected to be affected by defects in the state of the premises a duty to take such care as is reasonable in all the circumstances to see that they are reasonably safe from personal injury or from damage to their property caused by a relevant defect.
(2)The said duty is owed if the landlord knows (whether as the result of being notified by the tenant or otherwise) or if he ought in all the circumstances to have known of the relevant defect.
(3)In this section “relevant defect” means a defect in the state of the premises existing at or after the material time and arising from, or continuing because of, an act or omission by the landlord which constitutes or would if he had had notice of the defect, have constituted a failure by him to carry out his obligation to the tenant for the maintenance or repair of the premises; and for the purposes of the foregoing provision “the material time” means—
(a)where the tenancy commenced before this Act, the commencement of this Act; and
(b)in all other cases, the earliest of the following times, that is to say—
(i)the time when the tenancy commences;
(ii)the time when the tenancy agreement is entered into;
(iii)the time when possession is taken of the premises in contemplation of the letting.
(4)Where premises are let under a tenancy which expressly or impliedly gives the landlord the right to enter the premises to carry out any description of maintenance or repair of the premises, then, as from the time when he first is, or by notice or otherwise can put himself, in a position to exercise the right and so long as he is or can put himself in that position, he shall be treated for the purposes of subsections (1) to (3) above (but for no other purpose) as if he were under an obligation to the tenant for that description of maintenance or repair of the premises; but the landlord shall not owe the tenant any duty by virtue of this subsection in respect of any defect in the state of the premises arising from, or continuing because of, a failure to carry out an obligation expressly imposed on the tenant by the tenancy.
(5)For the purposes of this section obligations imposed or rights given by any enactment in virtue of a tenancy shall be treated as imposed or given by the tenancy.
(6)This section applies to a right of occupation given by contract or any enactment and not amounting to a tenancy as if the right were a tenancy, and “tenancy” and cognate expressions shall be construed accordingly.
12. This provision provides a basis for a tenant or anyone reasonably expected to be affected by defects, to claim Personal Injury or damage to property (but not general damages for disrepair) where the landlords’ fails in the duty of care set out above.  It applies to all residential leases.  

13. In addition sub-section (4) places an obligation on a landlord to repair something outside of the ordinary repairing covenants if it raises the risk of personal injury or damage to property.  It can be used proactively to get the repairs before the injury or damage occurs (Barrett v Lounova (1982) Ltd [1990] 1 QB 348, CA.  
14. It does depend on a power to enter and carry out maintenance or repair.  As a result it will apply to most leaseholders and tenants.  The court of appeal held in McAuley v Bristol CC (1991) 23 HLR 586 that a landlord of a council house let on a periodic tenancy had an implied right to enter and carry out any work of repair which were necessary to remove a significant risk of personal injury.  
Notified to the landlord…
15. Generally an unqualified repairing covenant does not require notice to the landlord.  In British Telecommunications v Sun Life Assurance PLC (1996) CH 69 CA.  In that case the landlord was found to be liable for defects to cladding to a building as soon as the defect appeared.  Lord Justice Nourse stated:

The general rule is that a covenant to keep premises in repair obliges the covenantor to keep them in repair at all times, so that there is a breach of the obligation immediately a defect occurs. There is an exception where the obligation is the landlord's and the defect occurs in the demised premises themselves, in which case he is in breach of his obligation only when he has information about the existence of the defect such as would put a reasonable landlord on enquiry as to whether works of repair are needed and he has failed to carry out the necessary works with reasonable expedition thereafter.

Do you need to give notice?

16. We are not interested in formal notice – only the landlord having the requisite knowledge of need for repair.  Thus notice by friends, relations or even an unrelated inspection by the Environmental Health Officer, a housing officer or another third party: Sheldon v West Bromwich Corporation (1973) 13 HLR 23 CA and Dinefwr BC v Jones (1987) 19 HLR 44 CA.  
17. Section 4 DPA provides that notice is imputed where the landlord should reasonably have known about the issue.  This includes failure to undertake pre-let inspection (smith v Bradford MC (1982) 4 HLR 86 CA) and failure to carry out a gas safety check (Sykes v Harry [2001] EWCA Civ 167).  In Morsley v Knowsley BC May 1988 Legal Action 22, CA, the court expects landlords to inspect for latent defects when the landlord is aware that a problem might exist, but not inspect for unforeseeable dangers.  
When is Notice not Required
18. Remember that the requirement for notice in relation to defects within the demise is an exception to the general rule.  It is not the rule.  Thus notice is not required if the defect is outside of the demise.  
Proving Notice

19. It is essential to ensure that you get proper disclosure from the opponent if notice is not adequately admitted.  This means the repair records, the correspondence housing file, records of all relevant inspections, relevant records for the block and neighbouring properties.  If need be you can bring an application for pre-action disclosure.  Generally better to bring the application during proceedings because you can then get sanctions on the claim.

20. Ultimately in most cases you get the liability to repair (but see below) by proving noticed based on your letter of claim, if nothing else.  

…and not repaired within a reasonable time thereafter

21. There is no liability until the defect has been reported and repairs have not been carried out within a reasonable time.  Schedule 1 to the Secure Tenants of local Housing Authorities (Right to Repair) Regulations 1994 gives some guidance.  So often do tenants handbooks or the tenancy.  Expert evidence will be needed.  Temporary repairs pending permanent repairs may be acceptable.  

Should the landlord always be allowed a reasonable time for repairs?
22. The section 11 repairing covenant is absolute – to “keep” in repair.  Thus, but for the notice provision the covenant is breached as soon as the property is not in repair.  So if there is no notice requirement, then there is no reasonable time to carry out repairs (see BT above). 
Damages
23. If the landlord has not breached the obligation until notified of the repairs and failed to carry out the work, there is no claim until the reasonable time for works has passed.  Thus the tenant will lose the first weeks or months of the claim depending on what this reasonable time is.  Landlords will use this to reduce damages and the claim.

24. If the landlord has still not carried out the works then the landlord is in breach until the works are completed.  So don’t allow a reduction in damages at the start of the claim for the reasonable time to do the works before there is a breach and then a double discount at the end when post settlement the landlord has their reasonable to complete repairs.  Argue for no discount but damages up to the date of the settlement because you are then giving a reasonable time to complete repairs.  

25. Of course where notice is not required, the landlord is in breach at once and damages start to run at once.  On this basis damages run until the actual repair so argue for more money.  
Quantum

26. We are all well aware of the “Unofficial Tariff” of damages for disrepair as discussed in the case of Wallace v Manchester.  But in English Churches Housing Group v Shine [2004] EWCA Civ 434; [2004] HLR 42 the Court of Appeal made clear that damages in a disrepair claim such as this should be linked to the rent.  

27. Shine confirms that generally damages awards for contractual disrepair should not exceed the rent due.  But it also states that this “limit” can be exceeded:

“…we take the view that…if the award of damages for stress and inconvenience arising from a landlord’s breach of the implied covenant to repair is to exceed the level of rent payable, clear reasons need to be given by the court for taking that course, and the facts of the case – notably the conduct of the landlord – must warrant such an award.”

28. There is little authority to clarify how these figures should be calculated.  Almost none of the reported cases give any indication of the rent.  Old cases from which a percentage reduction figure can be obtained are of limited help because there was no fear in going over the “normal” 100% of rent limit from Shine – see for example Walker v Andrews (1997)(Housing Law Encylclopedia) where £1,200 general damages was awarded plus £850.00 being 6/7 of the rent, giving a total award of some 221% of the rent! 

29. Such help as there is in reported cases indicates awards above 50% are the norm.  The higher courts decisions on damages give the following guidance:

In Wallace the relatively minor disrepair was:

· Rotten windows, leaving the living room cold even though heated. 

· Defective damp proof course causing mould behind an item of furniture 

· Plaster and skirting’s are falling off and loose to bedrooms

· External defects having limited effects on the use of the premises

The tenant was awarded some 50% of the rent. 

In Earle v Charalambous  [2006] EWCA Civ 1090; [2007] HLR 8, the 50% award suggested by the Claimant for water penetration was generally upheld by the judge; indeed he stated that the tenant’s advisers had likely underestimated damages.  

In Shine the property was suffering from rising damp which was affecting the walls and also flooring adjacent to the walls.  The Court of Appeal assessed damages for an initial period “where the landlord was reasonably responsive” at a Rental Reduction award of 75%.  For the second period the Court of Appeal considered 100% appropriate, partly because of the disrepair and partly because of the landlords delay in doing the work.  Due to the tenants conduct in refusing to allow works to commence the award was discounted by 75% giving in the event an award of only 25%.  

30. Contrast this to most landlords arguing that the tenant should only get 10-20% of the rent!  In addition Shine clearly supports the argument that damages for disrepair should not be linked to useable floor area – the 1 room out of 5 unusable so only a 20% reduction in rent.  
31. To succeed on the damages side of the claim you need to prove the effects.  A judge needs to understand what living with the leak was like.  
Repairs

32. The nature of the repair, where there are options, is up to the landlord as long as the defect is repaired.  
Patch Repairs?
33. Repeated patch repairs are not acceptable: Elmcroft Developments Ltd V Tankersley-Sawyer (1984) 15 HLR 63 CA.  Where patch repairs are proposed a tenant must prove that repeated works are so unsatisfactory as not to amount to a repair.  

Very Expensive Repairs
34. There are a number of cases dealing with very expensive and or extensive works.  Generally landlords want to do limited works, the tenant the major work.  The issue often then comes down to one of whether the limited works are a satisfactory repair and or whether the extensive works amount to an improvement.  

35. Where there are options regarding how to repair the problem then the issue of improvement or repair may come into play; particularly in the case of very expensive works (e.g. McDoughall v Easington DC (1989) 21 HLR 310 CA).  The cases on these issues focus on which of two competing schemes should the landlord carry out.  

36. Where there are defects then fixing the defect is a repair.  This is the first issue.  Issues about the price of the repair or it’s extensive nature only come into play once there are two competing schemes and the issues need to be resolved.  

37. Thus where expert evidence shows that repairs will be very expensive and that patch repairs are inappropriate, then the landlord will be obliged to carry out the works.  

Nuisance

38. Any claim by a tenant against their landlord is going to involve the tort of nuisance sooner or later.  Nuisance is an interference by one party with another’s use of and enjoyment of their land.  Generally the interference is one of the following:

· a leak

· a trespass

· a pest infestation

39. Note that to be able to bring the claim the claimant must have exclusive possession of land: Hunter v Canary Wharf [1997] AC 655.  A tolerated trespasser can maintain an action in nuisance.

40. A person will be liable in nuisance if they 

· Cause a nuisance.
· Authorise a nuisance

· Adopts or continues a nuisance and fail to take reasonable steps to abate it.

41. The obvious example of causing a nuisance is a tenant who splashes water on to the floor while showering and so floods the tenant below.  

42. Authorising a nuisance may involve a landlord granting permission to a third party to cause a nuisance to his tenant.  For obvious reasons it is of limited relevance.  

43. Although a landlord is not liable for the nuisance of his tenants.  However a landlord will be liable for a nuisance due to a breach of a covenant by him to put premises in repair or where he has reserved the right to carry out repairs.  (Mint v Good 1 KB 517).  
44. Most relevant are cases where the landlord adopts or continues a nuisance created by someone else and fails to take reasonable steps to abate it.  In this scenario the landlord will only be liable if he had control over the land and the duty stop it is not absolute. 
Duty of care

45. Case law is clear that a landlord owes no duty of care to a tenant other than that implied by the Defective Premises Act.  
· Anybody fancy challenging this?

· PI lawyers generally don’t seem to find this very difficult.

No Claim?

46. These causes of action are our basis for briniging a claim for disrepair.  If we can’t get it in to these then there is no county court claim.  Other remedies are a private prosecution under the Environmental Protection Act 1990 or using the Housing Health and Safety Rating System (HHSRS) under the Housing Act 2004.  These are beyond the scope of this paper but I will comment on them briefly.
Local Authority Action
47. The HHSRS is a system for assessing a variety of hazards in dwellings by a Local Authority.  In some instances the local authority will be under a duty to inspect and to take some form of enforcement action, including giving simple recommendations for repair.   
48. Similarly the local authority may have duties to act with regard to a statutory nuisance as per the Environmental Health Act 1990.

49. If the Local Authority do not act and comply with the law then of course a Judicial Review claim can be brought. Similarly the local authority may have duties to act with regard to a statutory nuisance as per the Environmental Health Act 1990.

Private Action
50. The local authority will not take action against itself under either the HHSRS or the Environmental Protection Act 1990.  In this case the only option is a private prosecution in the Magistrates Court.  

Human Rights?

51. In extreme cases a Human Rights claim might be appropriate but it would have to be extreme case.  R (on the application of Erskine) v Lambeth London Borough [2003] EWHC 2479 (Admin) and Lee v Leeds City Council [2002] 1 W.L.R. 1488 both raise this as a possibility.

Specific problem issues

The flood from above
52. The flood from above.  Perhaps it is a one off, maybe it’s a repeated problem, but there is substantial damage, belongings are damaged.  This is one of the tricky disrepair scenarios.
53. Often the landlords’ insurers respond to the claim saying:
· It was unforeseeable

· It came from a third party dwelling and they are responsible
· There was no notice and so no liability 
54. Can these claims be won or, are they simply a case of leaks will happen?  

Cause and liability:
55. A crucial issue in these claims is the cause of leak:

Caused by the landlord
56. The simple cases: a roof leak or a communal area service pipe or an outside drain pipe.  These are easy cases where, once this is proved, liability is straight forward.  It is a straight nuisance or a breach of s.11.  In these scenarios frequently no notice is required because the defect is outside of the demise.  Thus there is no reasonable time to do repairs. Blocked gutters and gully’s are in disrepair and fall within section 11: Greg v Planque [1936] 1 KB 669.
A Defect in the Flat above which the landlord is under an obligation to repair viz a viz that tenant
57. It becomes more difficult when the leak is from a defect in the flat above which would be the landlord’s obligation to repair under that tenant’s tenancy agreement.  Unless there is something in our tenancy agreement the landlord will not owe us a contractual duty to repair that leak.  

58. The position might be different if the person above is a leaseholder and their lease includes a mutual enforceability of lease term, thus potentially enabling us to rely on the Contracts (Rights of Third Parties) Act 1999 to rely on the leaseholders lease and force the repair as per the leaseholders lease.  
59. Section 11 (1A) might help.  But it only applies to installations – pipes – which serve our dwelling directly or indirectly.  If the leak in the flat above comes from a mains cold water pipe then it may fall within the covenant.  The notice requirement will not apply because it is not our demise.  
60. Otherwise there may be liability in nuisance.  However the liability stems from the landlord being in breach of the covenant to repair the flat above and as we have seen above, there then needs to be notice and a reasonable time to carry out repairs.  Thus liability for the one off flood, which is quickly resolved, may be difficult.  Notice is therefore key here because the issue is not the time to fix the leak into our flat, but the time to fix the leak in the flat above.  But if the defect has been present for some time already then you might be able to get liability for the leak.
61. If we are relying on the power of the landlord to enter and carry out repairs as opposed to a duty (which may be the case with a leaseholder) the issue is very much one of reasonable steps.  It may be reasonable for the landlord to simply write asking the leaseholder to do repairs and then to wait a substantial period before doing the work themselves.  
Caused by the occupier above

62. The classic scenario is that of the overflowing bath or washing machine.  Naturally the tenant could sue that occupier in nuisance.  It is always worth considering this first; they may own their property, they may have assets or work.  But they may have no money or assets and thus it is pointless to sue them.  
63. A landlord is not liable for the nuisance of their tenants.  Thus we cannot sue our landlord for a leak caused by the flat upstairs.  But this is not the end of the story.

Effects of the leak

64. If our opponent cannot be found liable for the cause of the leak as described above it does not mean they escape liability.  They may be liable for the effects of the leak.

65. It is quite probable that a substantial leak of any duration has caused section 11 disrepair which is a separate cause of action, quite apart from the original cause of the leak.  And it is here that the new case on plaster, Tanya Grand v Param Gill [2011] EWCA Civ 554  will have a huge impact. Plaster does not like water and water damaged plaster often needs replacing as the surveyor will tell you. Other defects may also result.  Thus although the landlord was not responsible for the leak, they are liable for the effects of it. 
66. In addition, as well as being responsible to repair the effects of the flood, the landlord may be responsible as part of their section 11 obligations, to fix the original defect for which they ordinarily would not be liable.  

67. A good example of this in practice is Stent v Monmouth DC (1987) 19 HLR 269 CA is a key case.  A door had an inherent defect namely no weatherboard.  Naturally the landlords were not liable to repair it because it was not a defect.  As a result of the defect, rain entered the dwelling and caused the door and frame to rot; section 11 disrepair.  The landlord repair the section 11 disrepair by replacing the rotten bits over the past 30 years, but never remedied inherent defect.  The Court of Appeal concluded that this was not an appropriate repair and instead as part of the repair they had to stop the leak by fitting the weatherboard.  
Condensation
68. Condensation involves moist air hitting a cold surface, cooling and the water in it condensing.  The result is damp and in due course mould growth.  Whether a property suffers from condensation depends on a tight balance between moisture production, ventilation, heat and cool surfaces.  Affect one of these issues slightly and a condensation problem may appear or go away.

69. The solution is inevitably:

· Doors to kitchen/bathroom to control wet air migrating around the premises

· Moisture control by way of extractor fans to remove wet air.

· Heating to raise the ambient temperature 

· Insulation to reduce cold spots 
70. Condensation frequently occurs due to design – take the windows on a busy bus in winter time as a good example.  As a result fixing it is not a repair.  Thus, as we all know a landlord is not liable for condensation; Lee v Leeds (supra)
Really?

Environmental Protection Act 1990, HHSRS and Human Rights

71. The situation is not as simple as that however.  First even though the problem is design the landlord may be forced to repair and pay compensation under EPA 1990, HHSRS or in an extreme case, a Human Rights claim.  
Back into the County Court?
72. The situation is not necessarily as doom laden as described above.  Turning back to the remedies we have an answer. If an effect of disrepair is that condensation results, then there is liability for the condensation.  The following can all cause and or contribute to condensation and the resulting mould:

· Defects with anti-condensation measures such as extractor fans, leaving moisture laden air in the premises
· Leaks adding moisture to the air

· External leaks soaking walls and reducing the walls insulating properties

· Defective heating, cooling the premises.

73. The recent case Tanya Grand v Param Gill [2011] EWCA Civ 554 confirms this; there defective heating resulted in condensation and the landlord was held liable.  
74. A key issue in these sorts of case is to get the evidence from your client and the expert evidence to support the claim.  It is quite possible that defective heating will have caused quite severe condensation.  

75. Remember you only get damages for the effect on the condensation.  Thus in Grand v Gill the contribution was 10% and thus they only got 10% of the damages if the full condensation damp was due to disrepair.  
Pest Infestations
76. As you will know pests come in all shapes and sizes from the kitten size Rat down to the pen tip sized translucent Ghost Ant.  These creatures are quite amazingly adept at urban city life.  But they are unpleasant and horrible.  I have seen video of tiny ants scurrying around a dinner plate and I am very glad that so far I do not have them in my home.  

77. A claim about a pest infestation is not a straightforward claim.  Sometimes a mouse or squirrel claim could be brought as a disrepair claim because they are entering due to disrepair or they are causing disrepair.  But because they are can get through such tiny holes it is by no means certain that the holes are in fact disrepair.  

78. Most claims are brought in nuisance and the claim is essentially that the landlord has adopted the nuisance, the pest who have made their home in the landlord’s property.  Thus the landlord’s obligation is to take reasonable steps to abate the nuisance.  

79. Two issues immediately arise.  First where are the ants coming from?  If not from the common or retained parts then there is and immediate problem.  Second is the landlord taking reasonable steps.  
Origin of the ants

80. Sometimes your client will be able to provide nice photos of pests in the communal passages or crawling out of the ducts.  Often they will not.  Sometimes you may find the nest; often you will not.  If you can’t point to the origin of the ants you face an immediate liability issue.  Just because the ants are walking across the communal passage does not make the landlord liable.  
81. Habinteg Housing Association v James (1995) 27 HLR 299 was just such a case.  No one knew the origin of the ants.  This case is often quoted as authority for saying that if there are no common parts then the landlord cannot be liable for a pest infestation.  That is not the whole story.  
82. As we have seen a landlord may remain liable in nuisance if the nuisance is coming from a tenanted property but he has a right of access to carry out repairs.  The same principle applies to the right of access and power to eradicate pests.  Just that submission was made in Habinteg and the Judge was prepared to consider that the authorities were in accordance with it.  However in Habinteg the landlord did not have such authority and so the claim failed.  It just means you have to check your tenancy agreement again. 
Reasonable Steps
83. Since the landlord has not caused the nuisance they merely have to take reasonable steps to stop it.  Taking reasonable steps does not mean getting rid of the pests or doing everything possible.  

84. Expert evidence is crucial here as to what should be done.  This then need to be compared to what the landlords treatment programme says and what the pest records say about what is actually happening on the ground.  This has all got be considered with the clients evidence.  

85. Sometimes the pest treatment programme is hopeless and showing the failure to take reasonable steps is easy.  But other times the programme is excellent, as for example is London Borough of Southwark’s.  Then the pest records need to be properly analysed to see if it is being complied with.  This is not a job to hand to abdicate to the expert’ it is a crucial part of finding the evidence to prove the claim and it is potentially a very big job.  A computer with Excel is very useful for this sort of work.

Enforcement
86. In these straightened times landlords who are not very good at doing repairs are more likely to disobey court orders.  What can you do?  

Tomlin Orders
87. If you settle under a Tomlin Order it must first be converted into an order before enforcement steps can be taken.  The White Book at Paragraph 40.6.2 sets out the following principles:
· A Tomlin Order records settlement terms between parties. 

· The terms of the order (the schedule) are not ordered by the court. 

· The terms contained in the schedule are not something for the approval by a judge.  

· Terms in the schedule cannot be enforced on an application to commit; an injunction order for specific performance must first be obtained. 

· Where the scheduled terms are clear an order to give effect to them can be obtained under the liberty to apply provision, notwithstanding that they go beyond the ambit of the original dispute, could not have been obtained or enforced in the original dispute and that the obligation did not exist but arose for the first time under the compromise.  

· the defendants liability for “costs of this action” includes the costs of the claimant carrying the terms into effect 

88. Damages can be sought for breach of the Tomlin Order by an application to enforce it as per the judgement of Sir Andrew Morritt Vice Chancellor in The Bargain Pages Ltd v Independent Newspapers Ltd (2003) CHD (unreported – Lawtel Transcript).  

89. The first step is to convert the Tomlin Order into an order as detailed above under the liberty to restore provisions.

Order for Works

90. An injunction order can only be enforced by way of committal if a penal notice is attached.  But there is another way of enforcing, perhaps a better way.  
91. In MSA v London Borough of Croydon [2009] EWHC 2474 (Admin) the administrative court held that a penal notice was not necessary to enforce an order by way of an application for finding of Contempt of Court, particularly with a Public Authority.  Of course committal or a fine is not possible without the penal notice.  Instead the court would hold a ‘shaming’ hearing to make a finding of contempt against the defendant.  Then the Public Authority defendant would be fearful of the further wrath of the court and forced to comply with the order.  After the finding of contempt the defendant would be expected to go back and comply, on pain of a penal notice.  
92. The advantage of the Contempt hearing is primarily that it is not committal hearing.  Such a hearing requires matters to be proved to the Criminal Standard.  Ultimately the court is unlikely to fine a Public Authority.  If they did the money goes to the Crown.  Surely this is contrary to the interests of the client.  
93. Instead you can ask the court to order a senior officer, perhaps the Director of Housing, to court to answer the allegation of contempt.  The civil burden of proof applies.  In any event the embarrassment of the Director going to court encourages them to obey, just as a penal notice would.  If they don’t do the repairs, then they get a dressing down from the judge.  
94. MSA was an Administrative Court decision and it is certainly possible to distinguish enforcement of a Prerogative Order from that of a private law injunction order in the County Court.  It is certainly arguable that MSA does not apply to such proceedings and can be distinguished.  In any event MSA was about enforcing an order against a Public Authority and not against a private individual and there is no basis in my view to apply it such cases.  
Funding 

95. Legal aid will remain for disrepair cases where there is a risk of “serious harm to the health and safety of an individual”.  

96. But current proposals will cap surveyor’s fees to £225.00 at £50.00 an hour and this will crease substantial difficulties in prosecuting these claims.  Will experts carry on working?  How will we bring claims?  

97. For those not eligible for legal aid, insurance and CFA success fees will no longer be recoverable.  A small success fee deductable from damages is possible.    Will solicitors take risky cases?  How will such people fund their claims?
19 July 2011

Timothy Waitt 

Solicitor Advocate 

Anthony Gold Solicitors

