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Chair:  I would like to welcome you all to this meeting on Possession and Housing Benefit.  Can I start then by asking for any corrections to the Minutes of the previous meeting?  If not, I will introduce the speakers for tonight.  Rosaleen Kilbane is a partner from The Community Law Partnership and also a deputy district judge.  She is very experienced on duty schemes and in defending possession claims at first instance and dealing with housing benefit issues so we are very grateful that she has travelled all the way down from Birmingham to come to speak to us this evening.  Desmond Rutledge is from the housing team at Garden Court Chambers with a particular interest in welfare benefit issues.  Desmond had a background as an advice worker before he came to the Bar and we are all very interested to see what he has to say tonight. 
Desmond Rutledge:  Thank you.  Housing benefit and possession is a topic that comes up every now and again, I have noticed, from the past but today’s talk will be slightly different from the past.  Rather than just being an update of recent developments there is a number of policy developments and changes that are coming around the corner that I have to refer to.  The idea behind tonight’s two presentations is that I will give an outline of the rules and the law, what the books say, what the cases say and then we move on to the more interesting part; what actually happens on the ground in the local county court.  

So with that brief in mind, I start with the rather painful topic of legal aid cuts.  The reason I mention it is that, as things currently stand, if you have managed to get your adjournment and persuaded the county court there is a housing benefit issue which needs to be sorted out everyone goes home happy but who is actually going to sort it all out?  Where are all the welfare benefit specialists?  Well, at the moment they will be part of your contract or a firm down the road that you know very well but are they going to exist in the near future?  Though it is painful for me to repeat this, these are the two assumptions behind the Green Paper and the reason why welfare benefit is going to disappear, in essence, is because they do not believe it is an area of law at all and it is something that does not really affect or threaten people with dire consequences.  I think you will see the fallacy behind both of those.  But what difference does it make to housing practitioners?  Well, just to remind you that legal aid will be removed completely from welfare benefit and therefore any major disputes about the correct interpretation of housing benefit regulations, etc. will be down to the judges and the Department of Work and Pensions to sort out and it is unlikely that any claimants will have any say.  But the light at the end of the tunnel is that judicial review will continue to be funded.  I have quoted what the Green Paper thinks is likely to be a judicial review involving welfare benefit; I will leave it to you to decide whether or how often those particular issues will ever arise.
What is the Ministry of Justice going to do?  Well, they are just about to announce their decision; they have been looking at the responses, nearly 5,000 of them, very carefully and you will see from my paper I have quoted an extract from a recent debate in the House of Commons at page 3 which sounds remarkably similar to what they were saying before they received the avalanche of consultations, so maybe we should not hold our breath on that. 

At 1.4 on page 3 I have said why it is going to be a disaster all round and for housing practitioners in particular, but perhaps I am preaching to the converted so I will leave that for you to read later.  

Now, the Green Paper, having said that this does not involve any law and it is really just basic, practical advice that is needed, at page 4 of my paper I quote a long list of things that you need to know which look suspiciously like the law to me.  I have highlighted two, but there is guidance, bulletins, constant changes; it looks like the law to me.  Anyway, you will need those if you want to grapple with a housing benefit dispute where the local authority is not budging where they say they have got it right and you disagree and you meet an impasse.  

I thought I would describe the whole of the housing benefits scheme in brief outline before we get on to tips for housing practitioners.  That is the list, really, that is the basic scheme; there are lots of key words, hopefully you will be familiar with some of them.  But if you can hold that in your head then we will move on to the next part because those are the substantive rules that we are all familiar with, mainly that you have to be living somewhere, you have to be liable for rent and you have to satisfy the means test, you should watch out if you are a person from abroad and there are various things that are excluded.  But then you have the rules about decision-making and how awards are made and in my experience some housing practitioners, or lawyers generally, flounder at this point and they are not quite sure why are they paying arrears, what has gone wrong.  Well, the thing that one has to take on board is that the decision-making scheme for benefits is very much weighted against the claimant who does not get their act together and does not respond to letters and does not put claims in and does not get receipts.  If they miss the boat the rules are heavily weighted against them.  So the big fork in the road is whether you disagree, dispute, challenge, ask for review or whatever it is called for a decision in time, which means within one month, or you miss the boat and then you want to dispute a decision that has happened one month and one day later or a year down the road, which is often the case.  So I try and give a brief outline and explain why that can be difficult but in essence there are a limited number of routes to get back to a decision that has been made many months ago.  The easiest one to understand is a late appeal but you have to persuade the local authority and if they are not going to buy your arguments, a judge in the First-tier Tribunal.  Now there is a good reason why the appeal is late and there is a good reason why this case should progress; there is something in it. 
Backdating we are all familiar with but that is no longer as powerful a tool as it used to be in that one can only backdate for a maximum of six months and if they are over pensionable age up to three months.  That might not fill the gap.  

This rather strange creature, 3.4.5, a ‘closed period’ supersession sounds incredibly technical but I have described it at page 8 and I have been told at talks I have done in the past that that is the thing that they had the most joy out of and managed to unravel a lot of housing benefit problems.  In essence, it is very common for someone to be in receipt of housing benefit and then something happens which means that their entitlement to housing benefit is either reduced to nil or reduced to a significant extent.  Then a few weeks or months down the road everything goes back to as it was.  So the question arises, should the local authority just go back when they discover all this has happened and close the claim, as they often say, right from the beginning and say, right you have to put a new claim in and there is a huge gap in entitlement in the claim, or can they use this mechanism, the ‘closed period’ supersession and just look over the whole period again, adjust the amount that they are entitled to but allow the award to continue without the need to put in a fresh claim or backdate.  So it is something to watch out for.

Extending the deadline for revising or superseding, in theory you have got thirteen months but it is very, very hard.  The reason why that is an issue is that if something happens whereby you should be getting more housing benefit, such as a non-dependent who was reducing your housing benefit leaves the household, therefore the non-dependent deduction should cease at that point, now if that information does not get to the local authority until three, six months later.  The decision-making rules just say, right, we will remove the deduction from the week that you told us and you are left with these weeks and weeks where the deduction could have been removed but because the change in circumstances was not notified the rules are against you and so this is why one starts to look at trying to extend the deadline for applying for that revision.  

Revision for official error can happen if something goes terribly wrong, no matter how long ago it has happened, but it has to be an official error on the part of the benefit authorities.  They have to have messed up in some way based upon all the information they had in front of them at the time so hard to prove but can be powerful.
Automatic backdating, that is just to remind you that there are some circumstances where the benefit should just be backdated automatically.  Well you would think that if the rules allow for that, the local authority would do it as automatically but I have cited a case at the footnotes where not only did the local authority not backdate someone’s housing benefit based upon receipt of disability living allowance, which means that they had an extra premium which should have been added to their housing benefit entitlement going back several years, but also a tribunal refused the appeal and when the Commissioner, as she then was, gave permission and hinted that maybe the local authority should now award the backdating, they fought the appeal and disagreed with that.  So that suggests to me that it is not common knowledge and is always happening as it should be so I have flagged that up.  

Right, now that we know all about the housing benefit scheme we can move on to what you are really interested in; housing benefit and how it interacts with possession proceedings.  The next few sections on page 10 onwards you will be very familiar with so I will not need to labour this.  How do we know that housing benefit issues are relevant to possession proceedings?  Well, we know from three different things; there is case law that tells us it is relevant and I have mentioned that.  The most famous case, Haringey LBC v Powell, is in relation to a defence based upon reasonableness, i.e. that if the judge is exercising discretion, it is probably a good idea that they know exactly what is going on and if the housing benefit issue is up in the air, how can they exercise discretion because they do not know what the actual level of arrears are?  I have actually quoted from the case to remind people that there were two completely different views as to what the correct housing benefits situation was and I would say that that is not unusual; the local authority were saying they did not need to pay any more housing benefit, indeed there might even be an overpayment and the tenant was saying, “oh, I’m owed loads of money” and it was just not resolved.  

The county court procedures themselves specifically made reference to the need to know what the benefit situation is so it is built into the procedure.  The landlord is supposed to say what they know about the benefit situation, often this seems to be along the line we know very little save that the tenant was entitled to housing benefit but they no longer are.  The defendant is supposed to say what is going on; whether they have got an outstanding claim or even an outstanding appeal so that is information that is built into the system.  And then, to top it all, we have the pre-action protocol which goes on and on about how people should co-operate and sort out the housing benefit situation and give everybody every opportunity, send them to a debt advisor, send them to this, send them to that; everybody is interested in resolving the housing benefit issue to avoid unnecessary claims ending up in the county court.  We will find out, from our second talk, whether it is having the desired effect.  
My next topic is a brief look at what the county court do, what is its role and what do the authorities tell us about this topic?  I suggest that it is a rather mixed picture and it might not be possible to reconcile everything that the courts have told us.  The starting point is, as I have mentioned, that when it is a discretionary ground for possession the courts have a duty to identify whether there is a substantive housing benefit issue and not make a decision until that has been resolved.  Then we have the decision that says, well that does not apply when it is mandatory grounds and then the next decision says that you cannot make a claim in the county court insisting that the local authority pays you housing benefit; it is not the right forum.  By the same token, the case of Waltham Forest v Roberts, you cannot put in a defence based upon the assertion that you have an entitlement to housing benefit.  The reason given was that the county court does not adjudicate on the entitlement to housing benefit; that happens elsewhere.  Then the next case, though it is a footnote in the main paper, is Jones v Waveney DC, which says that if they have made a decision to award you housing benefit you have got the evidence, they are awarding you £x, they have just not got round to paying it; you can use that as a defence and offset is just an ordinary debt.  More recently we have had the public law defence, Gateway (b) which seems to give scope for raising all sorts of issues within the county court and, presumably, that includes that it would be unreasonable, in the public law sense, to allow a possession to go ahead if there is an outstanding housing benefit issue and that includes and extends the principle beyond discretionary grounds.  Finally, can we use Article 8 defences to help us out, is the county court ending up with every legal issue that comes up when there is a housing benefit problem underlying the possession proceedings?  Jumping sideways slightly, traditionally judicial review has been available to challenge the housing benefit authority directly.  The classic case, paradigm case, is the so-called “payments on account”; that relates to housing association tenants in the private sector where, in theory, there is provision within regulations that if there is eight weeks of arrears and if, critically, the claimant has incontrovertible proof that they have given everything to the local authority, they have got receipts and there is nothing more for them to do but there is something that the local authority has to do before it gets round to making a payment, it is obliged to make payments on account.  So that is available for anyone and judicial review is available so it is not necessary to go down to the county court ask for an adjournment; one can just insist that they make payments on account. 

The second heading I have flagged up is discretionary housing payments which may become more and more important in the near future and I will explain why.  But where there is a shortfall in housing benefit and discretionary housing payments can make up the difference, there may be a dispute about a discretionary housing payment decision that needs to be resolved and judicial review may be the appropriate forum; there is nothing the county court can do about that.  Then finally there may be situations where the possession hearing is imminent, the landlord refuses to adjourn and the person’s home is under threat because there is no statutory defence and then the question arises, can you rely upon the county court judge to give you the adjournment or stay of execution because of all these developments and law?  Put it this way, would you be confident that if it was your home on the line that your friendly, local county court judge is going to do it?  Or are you going to ask the High Court to intervene?  Particularly if you believe that you have a cast iron case and can show that the housing benefit authority has just got it all wrong; i.e. that they have misunderstood their powers or misconstrued the statute or there has been an unreasonable delay.  So I will leave all those questions in the air and hope that the second presentation sorts those all out.

Now, the more traditional topic is an update on housing benefit and there are some pretty major changes in the pipeline or just started.  In fact there is such public interest in it, it ended up on Newsnight and the Mayor of London has commented upon it.  But for the purposes of tonight’s presentation I am just going to highlight the changes under the following three headings: changes in the private rented sector, which most of us have heard about; changes in the social rented sector which seems to have come up hidden, and then changes irrespective of tenure.  In relation to the private sector, I think most of us know that we have got caps left, right and centre; the maximum number of rooms that can be taken into account went down to 5, now it has gone down to 4.  The weekly rates are capped for each area; it seems to have a great impact in Central London.  The third bullet point, the 30th percentile being used as the average, may turn out to be in the long run an important one; there are lots of figures bandied around for that.  But for the fourth point, basing the annual increases on the rate of local housing allowance, which is just a technical word for maximum housing benefit payable in the private rented sector, it is going to be in line with the consumer price index and there are many studies to the effect that that is going to have a major impact over time.  Changes for the social sector tenants, reduction for under-occupation of property; they propose to use housing benefit as a way of persuading people to move into social housing with less rooms.  I should stress that this applies to working aged tenants only.  People over pensionable age are exempt from his rule though they get clobbered by the other cuts.  The last bullet point just gives you an idea that nearly a third of all working age housing benefit claimants in the social sector will be affected by this change.  So each time a child leaves the home, in theory, everyone will move to a smaller flat.  Finally, changes irrespective of tenure; increase in non-dependent deduction in the sense that the rate is going up dramatically so I have given you examples; the lowest rate is £7.40, that has popped up to £9.30 this year and it is expected to go up to £14.00 over five years.  The highest rate currently has gone up from £47+ to £60.60 and you can see that as soon as a non-dependent deduction kicks in now it is going to wipe out a large proportion of the rent.
What is the Government’s response to all of this?  Well, they are going to soften the pain by pumping in lots of money into discretionary housing payments.  The original figures were revised upwards after the Social Security Advisory Committee told them that they should not go ahead with the cuts.  So everyone assumes that discretionary housing payments are going to be needed and at page 18 I have given you a list from the latest guidance of the type of people who should be granted discretionary housing payments. If you cast your eye over the examples given by the Government it should become pretty apparent there are huge numbers of people who are going to be faced with the dilemma of being displaced and having to move out of the area altogether and discretionary housing payments need to be paid to keep them there for the time being.  How long are they going to hang on I do not know but I suspect that there will be some arguments and battles over whether discretionary housing payments should be paid or should continue to be paid in those circumstances.  Now these figures are not in your hard copy but I came across them this afternoon and they are slightly worrying.  There are so many figures quoted I thought I would not bother but I thought this would put it into context.  Just the overall expenditure on housing benefit per se, we have got 4.75 million households on housing benefit and 31% are in the private rented sector, I did not realise it was quite that high.  It currently costs £20 billion, going up to £24 billion it is predicted, and if all of these cuts come through they will save £2.5 billion.  Effects of the new shortfalls, you probably have heard this, that Shelter predict that between 68,000 and 134,000 families may need to move and the London Councils which, presumably would not exaggerate, say that 82,000 claimants in London will face eviction this financial year and the number of homeless will go up.  So the impact of all of this is going to affect us fairly soon, if those figures are to be believed.
Common problems with housing benefit and possession; I am not going to talk about this because we are going to go into it in the second half but we both looked at this issue independently and came up with more or less the same list of issues.  The only thing that I have done is given you some cases in the footnotes which might help you, might give you some ammunition.  There are some useful cases on non-dependent deductions and that they should not just whack it up to the maximum if you do not reply to the letter.  This business about the gap in entitlement, something goes wrong and you do not tell them about a change; I address that and give you a few cases that might help you.  Something that does come up quite a lot when an authority suspends payment and says we need this, we need that, if you do not give it to us we are going terminate your benefit; a lot of authorities do not seem to follow the correct procedure in this and it is sometimes possible to attack the way they do that and if you succeed benefits should be restored.

The one on the screen now is very, very common, - 7.4.2 HB ends when passporting benefit ceased to be paid by the DWP - where someone’s housing benefit is being awarded based upon a DWP benefit, Income Support, JSA or Pension Credit and for some reason the DWP stop paying the benefit and they seem to tell the local authority fairly swiftly about that but if the DWP benefit resumes nobody seems to tell the local authority about that.  Again, you might be able to use a ‘closed period’ supersession to get around this problem, depending upon the circumstances.  Another common problem, temporary absence from home; there has been lots of litigation about that, how long were they away etc?  There have been some recent cases that shed light on that and explain when it works and when it does not.  Finally, you might be refused housing benefit completely because you are regarded as ineligible and there is a whole list of reasons why you might be regarded as ineligible for housing benefit.  The obvious ones relate to immigration status or residence conditions but there are lots of odds and ends; national insurance requirement.  The arrangement is regarded as a non-commercial basis that you have do not have any liability to pay rent at all, so why are you there?  The housing department do not recognise you and there are all sorts of weird and wonderful things with social security including you inherit thousands of pounds, you spend it rather quickly and they you have deprived yourself of capital; you are completely locked out of the benefits system due to the ‘notional capital rule’?.  So I raise the question at the end of that, how long is the county court going to wait, how long are they going to adjourn that?  So hopefully I have set it all up for our second speaker to give us the answers to all of those.
Chair:  Thank you very much, Desmond.  I will now move on to Rosaleen.
Rosaleen Kilbane:  Can I say thank you to Desmond for such an exhaustive summary of the law as it relates to housing benefit and its interrelationship with possession proceedings.  I have been reading it today and it really is so comprehensive, I am sure that we will want to keep it on our desks at all times for quick reference.
I am going to talk in a purely practical sense, predominantly from the point of view of a tenant’s representative.  I do sit as a deputy district judge and I have done possession lists as a deputy district judge and I know that there are certain things that strike fear into the heart of other deputy district judges and one of them is the possession list.  Generally deputies, in particular, hate doing the possession list because they do not understand the law, they have been asked to take somebody’s home away from them which most of them do not particularly feel very comfortable about doing and they are faced with this massive great big pile of files that they have got to get through at ten an hour at least.  Deputy district judges are trained every year in the autumn and at the end of every training session you get a questionnaire which asks you what you want more training on because that feeds into the process of what training they do in the future for deputy district judges.  Almost every year housing is there because most deputy district judges are all at sea. 
So you cannot rely upon the judge, first of all, to check that the paperwork is right because, to be perfectly honest, an awful lot of them do not know what they are looking for and it is very intimidating.  So the first thing is always to check that the paperwork is right because it is astonishing how often it is not.  If it is not you can either get the claim struck out or at the very least have it adjourned for the defect to be remedied at the very first stage.  Has the pre-action protocol been complied with?  Does the paperwork comply with the CPR Part 55?  Once you have done that, if you are in the luxurious situation of having a client who has come to your office and made an appointment and brought all of the paperwork with them, then take as detailed instructions as you can at that first meeting because you might never see that person again except at court.  I do not know what your experience is but often we find that those people who are facing possession proceedings have extreme difficulty in keeping appointments and trying to sort things out.  Half the time that is why they are in the position in the first place because they are not very good at that sort of thing.  So once you have got them, try to get as much as possible by way of information just in case it is difficult to get hold of them again.  

Complete public funding forms, consider whether you want to contact the landlord to see whether an adjournment can be agreed, think about that carefully.  Do you have enough information to just put a defence in because if you have, do it, file a defence every single time.  I think that undefendable possession proceedings are as rare as hens’ teeth; certainly in social housing situations, it is much more difficult with ground 8 and private landlords but in a social housing situation it is very, very rare that you cannot find some reasons why it would not be reasonable to make this person, this family, homeless.  So whenever you can, I would say, file a defence; do not go down the serial adjournment route.  If you file a defence, then the chances are you will get a lawyer who will look at it at some point and that can be the point at which it can be resolved.  I do not really want to be disrespectful to housing officers but it is a bit hard given what they come out with some of the time, and housing officers often seem to think that they have a right to a possession order, whatever the circumstances.  If they are asking for a possession order then they must be right and they must be entitled to it.  If you file a defence you have got a chance of having that looked at by a lawyer with an understanding of the law and the concept of reasonableness and establishing whether or not it is reasonable to make a possession order.  

I have not mentioned housing benefit yet but, obviously, all of the problems that can arise with housing benefit can have a bearing on whether or not it would be reasonable to make a possession order.  Often, in my experience, you will not have a full rent statement; even though the CPR say that one should be served with the particulars claim you might not have one.  Ask the landlord to send you one, fax a letter to the housing benefit authority that day seeking the full housing benefit history, dates of the last recorded claim, is housing benefit in payment, if so, how much, any backdated claims outstanding, any backdated claims made, and decisions made, copies of decision notices.  If you ask for all of this and you do not get a reply then when you go along to the first hearing you can wave your letter at the judge and say, look we have done all we can, there are all these problems, we have asked the questions, we have had not responses and it puts your opponent on to the back foot because you have done all you can to try to get the information that you need.

The Civil Procedure Rules do actually require that a defence be filed so you should not have any problem if you have got a potential reasonableness argument in granting yourself emergency public funding, limited to the filing of a defence.  The problem that you will have then is that you will get a substantive certificate which is limited to the filing of a defence because nobody will have noticed that you have asked for the limitation on the full certificate to be all steps up to but excluding trial.  But you can at least get that in and get your App 8 in as soon as you get your certificate in.  Even if the fourteen days have passed, there can be no judgement in default in possession proceedings so it is generally in the client’s interests to get that defence in at any stage up to and including the date of the hearing.  If you turn up at a hearing and a defence is filed, then I think that it is almost impossible for a judge to adequately decide the case and decide the issues that you have raised in your defence without having heard evidence from anybody except the housing officer who can only recount what the computer records say.  If they do make a possession order in those circumstances then I would say that it would instantly be appealable so it really does help to get your defence in and it can mean that you are almost guaranteed the adjournment that you need to sort out any housing benefit problems.

It can have the effect of just kicking the case away for a period of time; you can ask for directions through to trial or you can ask for allocation questionnaires to be sent out or you can ask the judge to allocate it to track.  The Civil Procedure Rules say, and this is something that always amuses me a little bit, “where the claim is genuinely disputed on grounds which appear to be substantial case management directions will include the allocation of the claim to track.”  That seems a bit odd to me, “where the claim is genuinely disputed” “I don’t really mean it, you can have my house” “on grounds which appear to be substantial”, well if you are trying to take somebody’s house away from them it is not difficult to find grounds which I think should be treated as substantial why that should not happen.  Many judges and housing officers get into the mentality that this is a debt collection procedure; it is not, debt collection procedures are available elsewhere.  It may be used as a debt collection procedure but it is an attempt to take somebody’s home away from them; it is extremely traumatic for the person whose home is being sought; it is not an application for an attachment of earnings order or some such.  

Another thing about direction through to trial is it can give you a length of time that you might need to try and sort out the underlying housing benefit problem.  If you have filed a defence then I think that you should try to sort out the housing benefit problems under the public funding certificate because they are an integral part of defending the claim and if you do that you will be paid at a slightly better rate for it.  I do not think that there is any need to treat it as a separate benefits matter because it is all integral to the defence of the claim.  Also there can be a tendency, if you are running something on a legal help claim and you are getting it adjourned, that it can slip.  If you have got directions through to trial it really does concentrate minds and makes you look at what needs to happen next and what needs to be done.  I do not know how many of you are involved in duty schemes here?  We are involved in one in Birmingham which is very, very busy; there are at least two rent possession lists every day, one in the morning and one in the afternoon and they have all got a ten an hour schedule and you can end up seeing lots and lots of people.  It can be difficult then to do the things that you should be doing when you are seeing a new client for possession proceedings but you must do the basics; check that the paperwork is right, get as much information as you can from the client in the time that is available to you.  

Common housing benefit problems; these are especially true, I find, in a duty situation where you have not really had time to try and get to grips with them and the client says, “but I’ve been entitled and in receipt of JSA for the past two years”.  Housing benefit has stopped at some point and then it starts again at another point and there is a great big gap and the tenant cannot work out why that has happened.  Often, in my experience, especially for youngsters, they have missed their signing on time and they have done a rapid reclaim.  They have not lost any money but, as Desmond said, there is never any time lost in telling the local authority that the entitlement has stopped although the information that there was a rapid reclaim and it is back in again can get lost.  So that is something to look out for, especially in young people who have difficulty in getting up in the morning to go and sign on or if they make a rapid reclaim that their entitlement can stop and there can be a big gap.
Non-dependent deductions are another big one; the biggest incorrect thing that I see is for non-dependent deductions being applied to dependents who are under 25 and who are in receipt of Income Support or income-based JSA.  There is no non-dependent deduction applicable for those people but one is often applied.  Often this relates to young men who do not want to tell their mothers how much they are earning and the local authority will then slap on the maximum non-dependent deduction.  It is not a given that it should be the maximum non-dependent deduction but sometimes you have to tell your client he either pays you his contribution towards the rent and he tells you how much he is earning or he owes because otherwise you will end up losing your home.  Sometimes the client says “well, I’m waiting to hear what my Housing Benefit claim result is and the housing officer will say, “oh no, there is no Housing Benefit claim outstanding; it has been set dead” or it has been closed or it has been cancelled.  That still happens even though it is established law that the local authority must issue a decision; it cannot simply close the file and not tell anybody.  It must issue a decision because it is the issue of the decision which engages the appeal rights and if you do not tell somebody that you have decided, effectively, to refuse their claim for want of information then you are depriving them of their appeal rights so they cannot simply set it dead.  

Overpayments are another big problem and this is something which, when I am sitting as a judge, drives me mad because the housing officer will say, “rent arrears are increasing because housing benefit is being reduced to recover an overpayment of housing benefit at the standard rate” leaving out the words “maximum standard rate.”  The guidance issued by the Government to local authorities says that local authorities should “consider a claimant’s health and financial circumstances before deciding the level of deduction to avoid causing undue hardship to the claimant or their dependents.”  The standard line from housing officers is “we apply the standard rate, it is up to them to apply to have it reduced.”  The guidance says that it is the other way round, you consider their financial circumstances and then you decide on the rate to avoid financial hardship to them or their family.  In circumstances where, for example, direct deductions are being made from Income Support or Job Seekers Allowance, the local authority is receiving those direct deductions from Income Support or JSA.  They know, therefore, that this person is in receipt of Income Support or JSA; that is something that they should consider before deciding to slap on the maximum permitted rate which is currently £10.20.  I once filed a defence based on that alone; I had a client who was going along nicely, direct deductions were being made from the Income Support, arrears were steady and reducing; all of a sudden a housing benefit overpayment being recovered, it was £9.90 at the time, and the arrears went through the roof and they issued possession proceedings and I, effectively, filed a defence to say it would not be reasonable to make a possession order because it is their fault that these arrears are going through the roof and it worked.  They reduced the rate of recovery and the proceedings were eventually disposed of.   

There is a lot of talk about public law defences and gateway A and Gateway B and Article 8 cases.  I think we should always keep in mind the question; would it be reasonable to make a possession order in this case?  And if, by its wrongdoing, the landlord is contributing to the problem there has got to be an argument there that it would not be reasonable to make a possession order.  Clearly that only works so starkly when the local authority and the benefits authority are the landlord; it is more difficult in housing association cases and it is more difficult still in private cases and ground 8 cases.  But even in housing association cases there has to be a question; if it is really not the tenant’s fault there has to be a question as to whether or not it would be reasonable to make a possession order and the court would then have to go through the exercise of deciding reasonableness and the advantages and disadvantages to the claimant and the defendant and what each would stand to lose or gain.  Often, overpayments are recovered without any notice of a recoverable overpayment and that it is going to be recovered having been issued.  And an overpayment is not recoverable until a notice has been issued to say that it is recoverable and that it is going to be recovered.  If they have not served the notice, then they cannot recover and it must stop immediately and I do find that if you write and say, “Where is the notice of overpayment?  If you did not serve one, stop” they will stop and it gives you time to sort the problem without the arrears accruing even more.  

Eligibility problems are often linked to immigration status and sometimes it does pay to be a bit imaginative.  We did have a case where the tenant married a Jamaican person and nobody ever bothered to get the immigration status sorted out.  The tenant and, by this stage, over-stayer, fall out after they have had two children, both of whom are British citizens.  The tenant leaves, leaving over-staying parent with children in property.  The local authority would like to award housing benefit to over-stayer but cannot because he is not eligible.  They accepted an application from over-staying parent as the representative of one of the children, the eldest child, because there is nothing in the regulations that says that a child cannot claim housing benefit.  For the purposes of keeping the family together and in the family home, they treated the eldest child as a person liable to pay rent.  Now they may well have fudged it but they did not want to have to take those children into care; it was cheaper for them to pay the housing benefit and it sorted out the problem to an extent.

In cases where there is an underlying problem with another benefit entitlement and you are not going to be able to sort it out until that is sorted out, in those circumstances you are going to need a long adjournment until that is clarified.  But there is still the reasonableness argument; if it turns out that your client was not co-habiting and therefore was entitled to income support for all that time and was entitled to that housing benefit, what good does it do them if they lose their home before it is decided that they were entitled to all of that?  There has to be a reasonableness argument which would assist an adjournment.

Judicial review in circumstances where the landlord is not the local authority can work.  The duty on the local authority is to make a decision within fourteen days or as soon thereafter as is reasonably practicable.  In cases where they have got all the information and the only reason for the delay is a backlog, then a threat of judicial review proceedings or getting yourself into a position where you can actually issue judicial review proceedings and a fax of a claim form can work wonders and get payments made to avoid the judicial review.  I have known judges issue summonses to make the head of the benefits service attend and to bring with him/her all the documents that relate to this specific claim because housing officers often cannot tell the court very much at all about why this decision has been made; they can say what is recorded on the computer as being the decision but not what lies behind it.  I have never been asked to do it but I have known judges do it and it can assist in getting it sorted out sooner rather than later just to avoid the need to put out the boss.

Shortfall between housing benefit and the full rent, discretionary housing payments can help there but they are only supposed to be a temporary measure to help people to move so in most cases if the shortfall between housing benefit and full rent is simply because the local housing allowance will not pay that level of rent, in the long term the solution can only be to move, really, and it is a really difficult one.  Cash strapped tenants not paying over all of the housing benefit to the landlord is a real problem.  I find that people who are receiving their housing benefit now instead of it being paid direct to the landlord can find it very, very difficult when that money comes in to make sure it is paid over to direct to the landlord.  That again is a common problem.

Moving on to other not strictly housing benefit problems, something that I call cosy courts.  A colleague of mine was in a possession hearing last week and the judge on three separate occasions called the housing officer by his first name.  She did what we wanted her to do in the end but when housing officers are in court day after day after day, the whole relationship can become a little bit cosy and the judge can tend to do what the housing officer asks of her.  I do think that that is a real problem.  In a court where we used to be the duty advisors and where we are no longer the duty advisors, we kept finding that nobody was turning up and we could not understand it and I went and met with the court manager and said, “nobody is coming”, “oh, they all come at 09.00”, “but why do they all come at 09.00?” “oh, because we put on the summons that their case is at 09.00”, “what even if it is at 11.00?” “oh, yes”, “and why do you do that?”, “well, that way there is time for them to talk to the housing officer, sort out a suspended order and then they can go.”  We protested in the strongest possible terms and we were told that the listing was a judicial function so what we had to do then was make sure that we were there at 09.00 as well because if somebody is told that their hearing is 09.00 and they get the neighbours to look after the kids until 10.30 and then they turn up at court and their case is not going to be heard until 11.00 then they are going to do more or less anything they can to get home to the kids.  I do also think it is problematic that housing officers with no personal knowledge of the housing benefit claim will give evidence on oath that there is no outstanding housing benefit claim because that is what the computer says.  I think that if you are in a situation where you are looking for an adjournment and they do not want to give you an adjournment, tell the judge you want to cross-examine, tell the judge you want to make submissions, let that judge know that this is going to take a lot longer than 5 minutes and you are more likely to get your adjournment at that stage.

The three quotes on the bullet points are actual quotes; “This has gone on long enough, I am going to make an order.”  That led to an appeal which was successful.  “I don’t want you to file a defence, that would be disproportionate.”  I nearly fell off my chair!  I went into a rant about what could be more worthy of the court’s time and resources than the roof over somebody’s head and how could it be disproportionate to try to stop somebody taking away the roof over your head?  We got permission to file a defence.  And then, “Oh well, I’ll make an order because if there is a real threat of eviction you can always apply to suspend the warrant.”  Again, that led to an appeal.  Do not be scared of appealing, especially in cosy courts because they are not used to it and if you do it, 9 times out of 10, especially if there is a genuine housing benefit problem, one in particular, a tenant had been along for the first time to the cosy court and had spoken to the housing officer and it had been adjourned for the tenant to sort out the housing benefit.  On the second occasion we were there and we got the tenant and said to the judge, “look, this is the situation, if this housing benefit claim is properly processed the arrears will come down to £50.”  “Oh, it was adjourned last time for him to do that, I’m making an order.”  We appealed, much to the astonishment of all concerned and, of course, by the time the appeal is going through the housing benefit has been sorted out and the rent arrears are £50 and the appeal was conceded and costs were paid.  So sometimes you just have to appeal; if you ask for an adjournment and one should be granted and one is refused and a possession order is made, appeal.  
So top tips; check the paperwork, get as much information as you can, talk to the landlord’s rep, I mean I am sure you all know that some are far more amenable than others and some are far more sensible than others.  Some courts have a pre-action protocol checklist that the claimant has to file with the court; ask whether there is one and if there is one ask to see a copy because that will tell you what the landlord has told the court about what they have done to comply with the rent arrears protocol.  Be confident, you almost certainly know as much as a district judge and almost certainly more than most deputy district judges.  Tell the judge from the outset that you want an adjournment and why and that you are going to address him/her on it.  Go armed with your authorities; take along the cases, Haringey v Powell that Desmond spoke about is a good one.  The overpayment guidance is very, very useful because housing officers will blithely tell the judge that it is the standard rate and it is up to the tenant to apply for a reduction and if you can put something in black and white under the nose of the judge which clearly demonstrates that the guidance does not say that, it is helpful.  The Commissioner’s decisions that I have cited there on the second page of the handout, Desmond has helpfully pointed out, are now reported in a much better form at R(H3/05), they are the ones to do with not closing down a housing benefit application rather than issuing a decision notice.  If the court does not do what the court should do, appeal.  Judges get to know when they are being appealed; they do not always get to know whether the appeal is successful or not but most of them are concerned enough to ask so if you successfully appeal a judge they will know.  If you just appeal a judge, they will know and they will be more careful next time.

Chair:  Thank you very much Rosaleen.  Could show our appreciation to both our speakers?  I will now invite questions to the speakers.
Contributor:  There have been examples in the private sector where the local authority has refused to pay housing benefit direct to the landlord and the landlord has used the delay in processing the claim as a basis for bringing the tenancy to an end … if so, what sorts of things can feasibly be done about it because it creates all sorts of uproar with housing benefit and with the court, especially given that private landlords want to use ground 8 in their possession claims?

Desmond Rutledge:  I cannot possibly comment on private landlords being untruthful but the formal answer to that point, what do you do about the decision to pay housing benefit to the landlord rather than the claimant and to give the wrong date for when the rent liability starts?  Have I understood your question; maybe if I just comment and then you can tell me if I have completely missed it?  If there is a dispute as to whether the housing benefit should be paid to the landlord rather than the tenant, the default position for the private sector is that is gets paid directly to the tenant; it is the Government’s idea that everyone will become much more responsible if they get paid the money rather than the landlord but there is provision that it will be paid to the landlord if there is rent arrears of a set amount.  A lot of private landlords are very upset that housing benefit is getting paid directly to their tenants; they want it to be paid to them.  It is an appealable issue as to who it should be paid to and there is some controversy about who it should be paid to so that is my first comment.  So are you talking about something completely different?  
So the fundamental dispute is to whom should the rent be paid?  And because of this dispute, entitlement is interrupted and then possession proceedings are issued so it seems to me that that is a classic trying to persuade the county court that it would not be reasonable to issue possession proceedings in these circumstances where there is no public law defence, no statutory defence and the only argument is that once the housing benefit issue is resolved, and it is not payment of benefit, it is just to whom, all the rent arrears will disappear so a difficult one.  

Rosaleen Kilbane:  Is the suggestion that the landlord is doing it on purpose in order to be able to obtain a ground 8 possession order?  I would have thought that to engineer yourself into a position deliberately to be able to issue possession proceedings which have a mandatory ground for possession would have to be an abuse of process if you could collect evidence of it.  Is the delay simply because they cannot decide who to pay the Housing Benefit to or is the tenant saying, I want it?  Most of my private landlord clients would prefer for the rent to be paid direct to the landlord because they have difficulty paying it over if it is not.

Desmond Rutledge:  Those are rather unfortunate rules, there is a recent decision by an upper tribunal which I did not cite where the judge complained about the craziness of this rule where it was a landlord who was objecting strongly to the money being paid directly to the tenant and saying that he would be out of business and it just went round and round in circles and the judge suggested that maybe the Government should consider changing its policy.  I am not sure if that is helpful but it does seem to be a bit of a problem: see CH 2731 2009 [2010] UKUT 254 (AAC) 

Chair:  Something that occurs to me is that in North British Housing Association v Matthews the Court of Appeal said that where you have a ground 8 claim, housing benefit issues, maladministration of housing benefit is not generally a sufficient reason for granting an adjournment.  Now whatever one may think of that decision and whether one might think that has perhaps been slightly modified now with the Article 8 decisions we have had recently, I think it must be arguable that where the housing benefit shortfall or lack of housing benefit being paid is directly attributable to an act on the part of the landlord which has yet to be adjudicated upon but that would amount to exceptional circumstances, that would allow an adjournment of the ground 8 claim even if you cannot get as far as an abusive process which, I know from personal experience, is very difficult to show even when you think you have cast iron evidence.  But enough of my personal pain, let us move on to another question.
Timothy Waite, Anthony Gold Solicitors:  Two questions, firstly one for Desmond regarding the U9/2004 which failed to make a decision on the housing benefit issue.  One thing that often happens is somebody makes an application for back-dating their housing benefit and gives no reasons whatsoever for it and then gets a letter saying, please give us the reasons within 28 days, if you do not we will throw the back-dating request in the bin and then they do and they do not tell anybody and thus you do not get any appeal rights.  Is the effect of that U9/2004 decision that when your client comes to you, maybe two years down the line, the back-dating request is still live and you can go back and write a letter saying, if you  have not made a decision please do not and here is our representations before you do?  Or insist on a decision and have the option for an any time appeal?
Desmond Rutledge:  The answer to that is that no decision has been issued so the appeal deadlines have not started to run so you can ask for them to send it off to the tribunal service there and then so they have done you a favour in that you can get back in time if they have failed to issue a decision.  So are you referring to the footnotes?
Timothy Waite, Anthony Gold Solicitors:  No, it is page 19 at the third bullet, Urgent Bulletin HB/CTB U9/2004 3 November 2004.

Desmond Rutledge:  That is the DWP’s official guidance on its effect and there have been a couple of Commissioner’s decisions which effectively say because they declare the original rules which allow them to do what you have just said, make a decision ultra vires, it has always been unlawful and great emphasis is on the lack of an appeal right.  So my view would be that it is just floating in the ether waiting to be decided.  Normally the decision will be, we refuse, but then you get your appeal rights and once you have got your appeal rights you can suddenly, miraculously, find all this relevant information establishing good cause after all.

Timothy Waite, Anthony Gold Solicitors:   Thank you.  The other question for Rosaleen regarding overpayments; the situation that often happens with local authority landlords is housing benefit discovers there is an overpayment and then recovers £1-2000 in a lump sum on payment from the rent account plunging the tenant into awful arrears.  Often that happens without going through the full overpayment process of notifying of the overpayment and so forth.  In that situation, is it of any practical effect to make them go through the process on the basis that they will probably recover it anyway in that way via a lump sum payment?  Is there a way to stop them recovering in that way?

Rosaleen Kilbane:  To be honest I do not know because our local authorities do not do that; they will recover by reducing the ongoing entitlement, they will not slap a big debit on the rent account.  They used to but they always showed them separately on the rent account.  I would always make them do it right, just because I am a bit of a rule girl, I suppose.  If you make them do it properly then you have the opportunity to make representations whether or not it makes any difference in the long run.

Desmond Rutledge:  I would agree with that answer.  My view would be that if an overpayment is recoverable and they have to establish that and issue a notice, then the next issue is should they recover it?  The legislation gives them the power to recover it so there is a discretion there and you have highlighted that as well as the usual method of endless deductions from their benefits.  The other method is going to the county court and recovering it as a debt, if they are not on any benefits, there is provision for them to use an offset and take away a lump sum that was due to them in some other way.  They are all methods of recovering an overpayment so there seems to be some value in forcing them to go through the decision-making process to establish that it is recoverable properly, formally, under the rules and then try and persuade them that recovering by an offset is not the appropriate method in this particular case.  How much success you will have, I am not sure but at least you can set it all up, make all your representations and then they will have to give justifiable reasons for choosing one way rather than the other, it would seem, but I have not see any case law on that.  

Chair:  I have received a written question from Jenny White at Fisher Meredith.  She asks if a claimant is liable for rent on two properties and housing benefit is payable on both, for example, she is fleeing domestic violence but intending to return, is there any way of getting the local authority to take into account the combined rent of both properties in deciding whether the claimant is eligible for housing benefit and how much?

Desmond Rutledge:  I did not quite follow the second half of the question so I will deal with the part that I think I understood.  I think it is a reference to provisions whereby the general rule is that you occupy a property as your home but there is specific provision for you to be treated as occupying another property and one of those provisions is where you are fleeing domestic violence.  The catch is that you will be entitled to receive money on the second property if you are fleeing domestic violence but you always intend to return to the first property, which seems a contradiction in terms.  So in relation to all of the temporary absence rules, the basic principle is that so long as you fulfil the conditions, you will remain entitled and one of those conditions is that you intend, ultimately, to return to your home.  So as soon as you do not have any intention to return that seems to interrupt the entitlement and this is the paradox of this particular provision in that initially, if you are fleeing domestic violence why would you want to return?  
Chair:  I think what the question is getting at is if you are liable for rent on both properties and you can get housing benefit for both properties for that time, when adding up what your liabilities are can you take both sets of rent into account?

Rosaleen Kilbane:  So that if there are two rents of £40 per week and on your income you would not qualify for any housing benefit on a rent of £40 per week, can you say the whole rent is £80 per week in order to get some housing benefit?  Is that the question?

Desmond Rutledge:  I have never thought about it that way.  I understood the regulations to be deeming you to be occupying a property in addition to the property that you occupy normally and you will be deemed to occupy another property so I had always assumed that it was assessed in the usual way, twice, but I have never had to think about that.  (See last contribution).
Chair:  I think what I would say is that as there does not appear to be any authority saying that you cannot do it that way, until the Court of Appeal tells us that we cannot, have a go.

Bahareh Amani-Kholsari, Scully & Sowerbutts Solicitors:  Slightly off a tangent on housing benefit, last week we were in front of a district judge on a claim for possession on rent arrears and a disrepair counter-claim, it was agreed between both parties that both claims would be withdrawn on the basis that the rent account would be nullified and repairs would be carried out at the property.  In a standard consent order signed by both parties, the district judge then asked for it to be put into a Tomlin Order, is that because the district judge was being difficult or is it a jurisdiction or limitation on the court?
Rosaleen Kilbane:  It depends on how you worded the order; the judge has no power to order the local authority to place a credit on the rent account so if that was how you were settling it, then that goes into a schedule to the order which is a Tomlin Order.  Some judges will rubber stamp them and other judges will say, “I do not have the jurisdiction to make the order requested” without telling you why and just send it back to you.

Chair:  Can I thank both speakers once again tonight.  They have made housing benefit and possession proceedings seem like an extremely interesting field, which it is.  We will now move on to the information exchange part of the evening.

Vivien Gambling, Lambeth Law Centre and Chair, HLPA:  As usual I am talking about legal aid and the most important thing I have to say is that there is day of action on legal aid on 3 June.  Justice for All is one of the organisations holding events of action, protest, campaigning on 3 June and I have got some information here which I will put outside so that people can pick that up.  I think there are events planned in various parts of the country, there is something happening in London, probably at the Royal Courts of Justice, and an email will go round as soon as we have further details about that.  I do not have any particular inside knowledge about when the Government response to the consultation paper responses, to everyone else’s responses, is going to be published but I think it is likely to be around 6 June, that is what is being rumoured.  Unfortunately, the rumour is also that not much is going to be changed in the Government’s response and it is also likely, I think, that a Bill will be published in October 2011 so I am told that various organisations are planning a summer of campaigning.  So it is time for everyone to re-gather their strength in order to be able to have as much influence as we can when the Bill is in progress.  

On rather more mundane matters, there is something called the Civil Contracts Consultation Group, which basically comprises representative bodies, which meets with the Legal Services Commission and the trivial issues are that the LSC is looking at improving their computer technology and coming up with technology which is actually compatible with programmes that most people use.  I am also really looking forward to going to a meeting on 2 June which is a consultation with practitioners about how they become more efficient and streamlined and deal with things more quickly.  The less heartening news is that people have been asking questions about the use of new matter starts and what is the LSC doing about unused new matter starts?  The depressing news for last year is that, as a result of questions being asked, the LSC has said that the number of new matter starts for 2010-2011, that is the year that has just finished, was 660,000 as against the previous year which was 817,000 in 2009-2010.  Questions are being asked in that case why was the LSC refusing to dole out new matter starts throughout the end of the last financial year?  

The other issue on which I would be quite interested in having anyone’s views is some people are concerned about asking questions about what is happening for organisations that are underperforming or under-using new matter starts.  I think the general view of most practitioner organisations is that if people are not using the matter starts then there should be some system of reallocation so that the clients at large do not lose out on that.  Fortunately, I think the LSC has said that where the under-use of case starts is for a good reason, the LSC will not “get silly” about recouping matter starts.  I think it is probably advisable, if you have had staff shortages or something unusual which means that you are not using up as many case starts as your allocation, to make your relationship manager or liaison person at the LSC aware of the reason before any action is taken.  

David Watkinson, Garden Court Chambers:  I would like to update you about the Localism Bill, which has finished in Committee and has reached its report stage in the House of Commons, which was yesterday and today, and it will then proceed to the Lords.  The Localism Bill, as it has come out of Committee, looks remarkably like the Localism Bill that went into Committee because the Government has been as resistant to amendments during Committee as it was to the consultation on the housing sections of the Bill earlier on this year and that you heard about at the last meeting.  However, the Government has said that it will consider the deposits legislation in the light of the Tiensia judgement.  Do not, however, assume that when they have considered it we will like the results of the consideration because the noises are that although they will deal with what we do not like about the Tiensia judgement, i.e. making the sanctions completely toothless, what they will probably do is to make the sanctions discretionary rather than automatic as they were originally intended to be under the deposits legislation.  The other point is that an amendment has been put down in the name of Jack Dromey MP and a couple of other Labour Party MPs to delete altogether the clauses in the Bill about flexible tenancies, that is to make all social housing tenancies fixed term when first granted.  It was not debated yesterday; we will see if it debated today, the likelihood of its success I would expect to be very low.  
So in the Lords there will be a number of amendments to be put up but there is one particular clause in the Bill that I wanted to mention to you and that is the part of it which deals with the Housing Ombudsman.  The proposal is that the functions of the Housing Ombudsman and the Local Government Ombudsman, as far as housing is concerned, will be amalgamated so there will be just one Social Housing Ombudsman; so far so good.  The next proposal, which is at Clause 153 of the Bill, is to take away the right of direct access to the Housing Ombudsman; instead there will be a filter for complaints which will be through a Tenants’ Panel.  The Tenants’ Panel will have to be recognised by the landlord so if you are passing any of your political representatives in the near future, draw that to their attention; if you know any members of the House of Lords, could you equally make your feelings about that known and if you know anybody who knows anybody who knows a member of the House of Lords could you pass that on as well.  How this is consistent with the coalition programme of empowering people against local bureaucracy, I do not know.  I suppose the answer is it is not consistent at all but there it is, it is in the Bill and it is proceeding to the House of Lords with that clause in it.

I also want to mention one piece of consultation which has been and gone since we were last here and it was a paper from the Home Office called More Effective Responses to Anti-Social Behaviour and it contained a proposal that where there has been a housing related conviction for an indictable offence or a breach of an order for anti-social behaviour, that would be sufficient for a mandatory ground for possession.  Now I am grateful to Annabel Kennedy of Fisher Meredith for noticing this and for getting a response in yesterday, which was the last day for response, pointing out what is wrong with that proposal in removing the discretion of the court in anti-social behaviour cases which would lead to a possession order being made against the entire household of the family concerned which included a member who had been convicted of one or other of those offences.  So that is the report on Law Reform and there is plenty of Law Reform coming up when the Localism Bill hits the House of Lords.

Desmond Rutledge:  Just a quick addition, trying to respond to one of the last questions and that was if someone was eligible to receive housing benefit on two different dwellings.  When they do their housing benefit calculation, do they just add the two rents together?  You will be glad to know there is regulation that deals specifically with that, Regulation 80, sub-clause 10, of the Housing Benefit Regulations and it says, yes, that is exactly what you do.  You add both rents together, though my Zebedee guide book makes the point that only one non-dependent deduction is taken into account and the taper only applies once.  What that means in ordinary language is that if the rent is £100 per week on property A and property B, then they do the housing benefit calculation based upon your income and use a rent of £200 as the calculation.  That is more generous than doing it in two separate properties in some circumstances, anyway, in that if you were only entitled to, let us say, £75 housing benefit in property A, if they did the same calculation in property A and B then you would only get £75 for both but if they added it all together then the taper does not apply after a certain point.  Half an answer anyway.  Postscript: the issue has recently been considered in CH 3721 2008; [2011] UKUT 5 (AAC) in which the UT adopted a similar analysis.
Chair:  Thank you very much for that speedy turnaround.  If there are no more contributions I will close the meeting and remind you that the next meeting is on 20 July on the topic of Bringing Disrepair Claims.  We look forward to seeing you then. 
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