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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. The most recent response to the DCLG was to “ Local Decisions: a fairer future for social housing” (17/1/2011)
Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by about 100  practitioners.
NB all page or paragraph  references in this response  are to the Consultation paper unless otherwise stated 

The Responses 

Question 1 : Does the draft direction on tenure set out the relevant factors that registered  

       providers should consider when deciding what type of tenancy they should offer and
      issue?

     1  The factors set out in the draft directions particularly at 2 (2)  and 3 (g) are, in 
         general terms, those that should be considered. However, we suggest that more 
         detail would be helpful ie spelling out what is meant by “tenancies which are 
         compatible with …the needs of individual households”. For example that where a 
         flat in a block is being let, that a family including babies or infant children would be 
         let on the ground floor, particularly where there is no convenient lift access, or that  
         taking into account the needs of vulnerable households could include the 
         availability of particular services or facilities as day care or a social centre.

 2 As the relevant part of the Consultation Paper (para 48) and the draft  direction 2    

     (3)  refer to   “preventing  unnecessary eviction “  at this point, we would also 
     expect the Regulator to make it clear, in setting the Tenure Standard, that 
     possession proceedings should only  be used as  a last resort, after the registered 
     housing provider has failed, through working with the tenant, to resolve any 
     difficulties that have arisen. Registered providers should be required to comply  
     with the relevant protocols as the Protocol for Possession Claims based on Rent 
     Arrears, and any relevant  Government guidance. In the context of anti-social 
     behaviour the  ODPM’s Anti-Social Behaviour Code of Guidance 2004 (which 
     does not at present apply to private registered providers other than Housing 
     Action Trusts ) @ para 4.10 gives examples of the range of actions social 
      landlords can take. Relevant policies of the provider should also be complied 
      with. Possession should not be sought where it would be disproportionate to do so 
      – applying to   Manchester CC v Pinnock [2010]   UKSC 45  (Judgment 3/11/10) 
      and LB Hounslow v Powell [2011]UKSC 8 (23/2/2011. Registered providers 
      should be encouraged to make inquiries to establish the personal circumstances of 
      the tenants and their families  which could be relevant to proportionality.
3 The standards should also require registered providers to apply the  same considerations  to any decision to evict following a possession order being obtained, namely at the time that a warrant for possession is sought.
4 In the context of unnecessary eviction also, the standard  should also  restrain  private registered providers  from  using  Ground 8 Schedule 2 Housing Act 1988 (mandatory  possession order where the tenant is in 8  weeks arrears of  rent (weekly tenancy) or 2 months (monthly tenancy) both at the date of service of notice of seeking possession and  the hearing), particularly where arrears are low and/or are the result of delay in processing housing benefit claims. The effect of such a standard would be to require any social landlord to justify any eviction on grounds of rent arrears as being proportionate  (An Amendment to the Localism Bill has sought  to remedy this to some extent but it is not known at present whether it will form part of the Bill).

 Question 2 Does the draft direction on tenure set out the right minimum requirements for a registered provider’s tenancy policy? 
5 We note the revised draft tenure direction sent out by the Minister by letter dated 28/7/2011, essentially to the effect that a  flexible tenancy is ordinarily to be of 5 years duration save in exceptional circumstances to be identified in the Tenure Standard . We observe that HLPA in its earlier response did not agree with the flexible tenancy proposal (para 19). We also note the following from the DCLG’s  summary of the consultation responses  titled “Local decisions: next steps towards a fairer future for social housing: Summary of responses to consultation” :- . “ A large majority of respondents expressed the view that two years [the Government’s proposed minimum term] would rarely or never  be enough for a general needs social tenancy” (para 3.24). 

6 The main reasons given by respondents  were concern about stability for the individuals, social cohesion and the administration costs for landlords. There was a significant degree of consensus in favour of  five years although many respondents wanted to have the option of  two year fixed terms in appropriate circumstances (paras 3.25/6).
7 We welcome the Government’s response to these concerns.

8 Under this question we comment on the use of the term “probationary tenancy” (paras 50/51 Consultation Paper, draft direction 2 (4) (a) (b)). Probationary tenancy is not a legal term. In the local authority sector introductory tenancies and in the housing association sector assured shortholds perform the probationary role. For the sake of clarity we suggest that  the term “probationary tenancy “ should be defined in the Tenure Standard.

 Question 3 Does the draft direction set out the right minimum protections for tenant of registered providers ?

9 We agree that where existing social houisng tenants move they should not retain their existing security of tenure. We note that the phrase “social housing tenants” is not defined’, We have no additional comments
 Question 4: Do you agree with the principle and detail of our proposed direction on mutual exchange.

    10       We have no comments on  the principle.On detail we note that the only reference to the assistance of those without access to the internet is that they be provided with “ reasonable support” and that the examples given in para 58 of the consultation paper refer to access to computers in public buildings or the housing officer acting for the tenant. We suggest that para 2 (d) could be strengthened by the addition of the words “ to ensure that all tenants have an equal opportunity to participate in mutual exchange services”. Registered providers should also be reminded of their equality duties 
11 Those without such access will include vulnerable people. We think the importance of providing them with assistance is emphasized. How that can be done should be spelt out and examples given – including paper applications, if necesary.

 Question 5: Do you agree with the principle and detail of our proposed revisions to the direction on tenant involvement and empowerment 

Question 6 : What type of models for involving social tenants in repair and maintenance services are registered providers likely to offer, how many tenants might participate in these and what costs and benefits might they result in?
12 We welcome these proposals to set standards by which tenants are given a wide range of opportunities to be involved in the formulation of their landlord’s policies, decision making and management and their landlords are to support them in doing so. 

13 We emphasise that in carrying out those functions, the provision of information to tenants or their representative panels is vital. While we welcome the reference to an annual report   on repair and maintenance budgets (draft direction  4 (1) (b)(iii)) we consider there should be a requirement of regular (say 3 or 6 monthly) reports with relevant information on all the issues identified at 4 (2) (a)
Question 7 : Do the proposed revisions to the rent direction adequately reflect the introduction of Affordable Rent 
14     We have no additional comment 
   Question 8: Do you agree with the proposed revisions to the Quality of Accommodation direction to reflect the expiry of the original target date for compliance                    
Question 9 Energy efficiency is implicit in the revisions to the Quality of Accommodation Direction: should we make more explicit ?

      15  HLPA would view with concern any exemption from complying with the Decent 
           Homes Standard.If there is to be such, then that must be for specific and pressing 
           reasons, eg substantial backlog, with no current  reasonable prospect of 
           compliance, and any period of exemption must  be specific as to what it relates to 
           (eg as to the particular standards being relaxed), the length of the period  and as 
           short as can  reasonably  be  required   
       15  Energy efficiency is an important issue and should be made explicit.
Conclusion
16 We hope these comments  are helpful.

David Watkinson, 

 Barrister, Garden Court Chambers 

 29th September  2011
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