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RECENT HOMELESSNESS DECISIONS
1.
Mitu v LB Camden [2011] EWCA Civ 1249    Regulation 8(2).

Mr Mitu applied for accommodation as a homeless person.  The homelessness officer decided that he was intentionally homeless and not in priority need, with the result that the authority were only obliged to provide him with advice and assistance.  The reviewing officer, however, decided that whilst Mr Mitu did not have priority need he was not intentionally homeless, with the result that the authority were still obliged to provide him with advice and assistance but, additionally, also had a discretion to provide him with accommodation: s. 192(3).

The appeal to the county court was dismissed.  On the second appeal it was successfully argued that in carrying out the review the officer should have complied with regulation 8(2), and sent the applicant an “minded to find” letter.  It was contended that the fact that a favourable view was reached by the reviewing officer on the issue of intentionality, meant that the original decision on this issue was deficient.   Lewison L.J. commented that if the reviewing officer considered that the original decision maker was wrong on an important aspect of the case, such as intentionality, then he had indentified a deficiency in the original decision.  He also commented that if the circumstances of the case fell within the literal words of regulation 8(2) then its provisions should be complied with.  Rix L.J. dissented from this literal interpretation, preferring a purposive approach.  In doing so he reiterated the comments previously expressed by Carnwarth L.J. in Hall v Wandsworth LBC [2004] EWCA Civ 1740; [2005] HLR 23 who stated that the word deficiency “simply means ‘something lacking’, which something had to be of sufficient importance to the fairness of the procedure to justify an extra procedural safeguard”.
See also Makisi, Yosief, Nagi v Birmingham CC [2011] EWCA Civ 355; [2011] HLR 27 on this issue where the question of whether the review officer was wrong to conclude that regulation 8(2) did not apply depended on the question - would no reasonable review officer conclude that reg. 8(2) was not engaged because the original decision discloses neither a significant legal or procedural error nor a failure to address (or address adequately) an important aspect, bearing on the decision.  The review officer is entitled to look at the matter in a broad and untechnical way. The emphasis being on whether the problem was material to the outcome of the review.
2.
Bubb v Wandsworth LBC [2011] EWCA Civ 1285   Fact-finding?

The authority acknowledged a full housing duty in favour of Ms Bubb and provided her with temporary accommodation in March 2008.  Later in August 2009 the authority wrote to her, making a final offer of accommodation and advising her of her right to request a review of that offer.  The authority subsequently notified her that their duty was discharged.  Ms Bubb sought a review in which she contended that she had not received the August letter. The review officer decided against her on this issue and concluded that the authority had properly discharged their duty. The appeal to the County Court was dismissed, the Circuit Judge concluding that the review officer had been entitled to reach the view that Ms Bubb had received the said letter.  On appeal to the Court of Appeal it was argued that the Circuit Judge should have considered, for himself, whether the letter had in fact been received and should have heard oral evidence.  The appeal was dismissed: the county court did not have jurisdiction as the finder of primary facts; that was a task for the authority. The role of the court was to consider whether the review officer had reached a lawful decision. There was no basis on which oral evidence should be heard.

3.
R (Konodyba) v RB Kensington & Chelsea [2011] EWHC 2653  Full and frank disclosure

The applicant had twice applied to the authority for assistance. Both applications were rejected on the basis that she was not eligible for assistance.  She appealed against both decisions.  Whilst her second application was the subject of an application for permission to appeal to the Court of Appeal, Ms Konodyba applied a third time for accommodation in June 2011. The authority refused to accept this application on the basis that her second application was still outstanding.  Correspondence ensued between the parties.  In the midst of this the applicant was evicted from her current accommodation on 9 August.  A request for interim accommodation was not, however, made until 22 August in a pre-action protocol letter.  The authority refused to provide accommodation; in doing so they stated that Ms Konodyba had accommodation in Bishops Stortford (albeit the subject of a possession order)   In September the claimant issued a JR claim and applied for an interim injunction requiring the authority to provide accommodation.  An order was made on the papers. In applying to discharge the injunction the authority contended that there had been material non-disclosure because the application for interim relief had failed to draw the Judge’s attention to the Bishops Stortford property.  It was held that there had been a very serious breach of the duty of disclosure because, whilst the property was referred to in some of the documentation appended to the claim, there was no direct reference to it in the statement of facts or the grounds for review; there had been no attempt to bring it to the Judge’s attention.  The transcript of the judgement concludes with a discussion as to whether the application for costs should be adjourned in order to allow the authority to consider whether to pursue an application for wasted costs.
4.
Abdullah v Westminster CC  [2011] EWCA Civ 1171  Home Rights
Mrs Abdullah lived with her husband, her mother-in-law and her 18 year old son in a 2 bedroom flat.  The joint tenancy for this property was held by her husband and mother-in-law. The marriage was not a happy one and Mrs Abdullah was asked to leave the property by her mother-in-law, following which she sought accommodation from the authority as a homeless person. They concluded that she was not homeless, however, because she had an implied licence to occupy the matrimonial home and, in addition, she could not be evicted from this property because she had “home rights “ under s. 30 of the Family Law Act 1996.  On appeal it was contended that s. 30 did not apply where one of joint tenants was not a spouse of the marriage. This contention was not accepted by the County Court or on second appeal to the Court of Appeal where the view was expressed that it would defeat the purpose of the FLA 1996 if the appellant were to be denied the protection of that Act simply because her husband had taken the tenancy in joint names with another person.
5.
Localism Bill
Amendments are set out with regard to s. 193(2), Housing Act 1996 and how the duty thereunder may be brought to an end: the applicant’s agreement will no longer be needed for the duty to be discharged by a “private rented sector offer” provided that the tenancy is for a minimum of 12 months.  Further, if an applicant becomes unintentionally homeless and reapplies within 2 years of accepting an offer in the private sector, he will still be owed a duty under s. 193(2) regardless of whether he has a priority need.

ALLOCATIONS
6.
R (Babakandi) v Westminster CC [2011] EWHC 1756   Transparency; Blanket policies
The authority operated a choice-based lettings scheme.  Applicants were placed in four bands, A, B, C and S (being a special band for limited cases). The bands were further sub-divided into priority groups and points were awarded within the bands on the basis of need.

Each year the authority predicted how many units of accommodation would become available and nominally apportioned them across the groups, creating a quota per group. The numbers so apportioned were published on the authority’s website.  In order to ensure that the quotas were met the authority would either (i) advertise the property solely to a group; or (ii) move a priority group up a Band for a period of time.

Regardless of Band or Group a person with a specified minimum of rent arrears would be suspended from bidding for a property.  The Director of Housing could, however, in “exceptional circumstances” permit an applicant in arrears to bid.
In January 2009 the authority promoted those registered in a priority group under Band B to Band A in an effort to ensure that 80% of the most overcrowded households were allocated suitable housing.

The claimant was a tenant of the authority, occupying a one-bedroom flat with his wife and two daughters.  He applied for a transfer in May 2009.  He was registered under Band B. He was not promoted to Band A because he was not registered in January 2009.  In addition he could not bid because he was in rent arrears of £222.

In January 2010 the authority wrote to the claimant and advised him that he had been promoted to Band A.  No reference was made in the letter to his suspension from bidding.

In challenging the authority’s allocation policy three grounds were pursued: (i) the quota system meant that applicants could only bid at certain times of the year, the result being that for the rest of the year they were effectively denied the preference they were entitled to under 1996 Act; (ii) the scheme in practice lacked transparency; (iii) the automatic suspension from bidding on the basis of rent arrears was unlawful.

The claim was dismissed. The statutory requirement to give a reasonable preference did not mean that the preference had to be available at all times and in relation to all properties: it is sufficient if preference is given over a reasonable period.  Whilst the quota system may make the published scheme less transparent there was no requirement that an applicant must be able to predict when and if he will actually be awarded accommodation. The automatic suspension was not unlawful, even though there was no indication as to what might amount to exceptional circumstances.

7.
Localism Bill

The bill proposes new s. 166A of the 1996 Act, which re-introduces the right for authorities to decide what classes of persons are, or are not, “qualifying persons” for the purposes of their allocations scheme. The Secretary of State may prescribe classes of persons who are, or are not, to be treated as qualifying persons and may prescribe criteria that local authorities may use when deciding who is a qualifying person.

8.
Currently, the provisions of Part 6 do not apply to an allocation of housing to a person who is already a secure tenant.  Amendment set out in the Bill would extend this exemption to assured tenants of PRPs (new s. 159(4A)). Part 6 will apply, however, if the allocation involves a transfer which involves a reasonable preference being afforded to the tenant.

HUMAN RIGHTS

9.
Holmes v Westminster CC [2011] EWHC 2857  Summary possession/ seriously arguable
The appellant had been granted a non-secure tenancy by the authority, pursuant to s. 193(2), in March 2005. In August 2009 the authority decided to discharge its duty and a notice to quit was served, followed by possession proceedings.  The discharge decision was withdrawn following review and solicitors acting for the appellant wrote to the authority asking them to withdraw the possession proceedings also.  Shortly after this letter was written, however, an incident occurred at the property, when housing officers visiting the property said Mr Holmes had assaulted them.  The authority continued with the possession proceedings.  A defence was filed in July 2010, and although this did not advance a positive case in relation to the assault, the defendant’s evidence was that what had occurred between him and the officers was an accident.   In addition to this, the appellant – a man in his mid-fifties – had a history of mental health problems.  The authority applied to strike out the defence, which application the Circuit Judge allowed and made a summary possession order on 18 November 2010.
Various arguments were pursued on appeal. Ultimately, the case turned on whether the defendant had raised a seriously arguable defence that a possession order would be disproportionate or unlawful. It was held that the Circuit Judge was entitled to conclude that there was no such seriously arguable case put forward and that, therefore, possession could be ordered on a summary basis.

10.
Barnsley MBC v Norton [2011] EWHC Civ 834.  Will breach be enough to defeat the claim?
The defendant had been employed by the authority as a school caretaker. He was provided with a house which he was required to occupy for the purposes of his employment. He lived in the house with his wife and his daughter who had cerebral palsy and epilepsy.  Following the termination of the defendant’s employment the authority sought possession of the house. Mr Norton defended the claim on the basis that the authority had failed to have regard to the s. 49A Disability Discrimination Act 1995. Separately he applied for accommodation under Part 7, Housing Act 1996. The circuit judge made a possession order but in doing so found that there was no evidence that the authority had considered the impact on the daughter’s disability before commencing possession proceedings.   On appeal it was successfully contended that the authority were in breach of their equality duty then set out in s. 49A(1) which required them to have due regard to the need to take steps to take account of a disabled person’s disabilities.  Despite successfully establishing a breach of this duty, the appeal was dismissed.   It was said that had the decision to seek possession been challenged on JR it would have been open to the Administrative Court to conclude that the decision to seek possession should not be set aside if the authority could be relied upon to exercise their obligations under Part 7, Housing Act 1996.  Accordingly, where a public law defence was taken in response to a possession claim, alleging breach of duty, it was open to the court to conclude that it should not provide a defence to the claim, if the authority could be relied upon to perform its ongoing obligations under Part 7 of the Housing Act 1996.  It was stated that the outcome would not necessarily be any different if a breach of Art. 8 was established [35-37].  The conclusion, therefore, was that whether a claim can be successfully defended on public law grounds may lie within the discretion of the court.
11.
Compare, however, Barber v Croydon [2010] EWCA Civ 51; [2010] H.L.R. 26 in which the authority claimed possession of Mr Barber’s home on grounds of anti-social behaviour.  In defence Mr Barber raised the issue that the authority had failed to have regard to their ASB policy or to his mental health difficulties.  A joint expert was instructed who confirmed that the appellant suffered from permanent and persistent personality and mood disorders and that he was exceedingly vulnerable to a psychotic episode. After receiving this report, Croydon purported to reconsider the decision to seek possession but concluded that the claim should proceed. The trial judge held that the decision to serve the notice to quit and seek possession was not irrational and that there was no public law defence.

12.
An appeal to the Court of Appeal was allowed. It was “unreasonable for [Croydon] to proceed without applying the Council’s policy on vulnerable people” (at [42]). Under the terms of their own policy, it was incumbent on Croydon to consider such matters; this had not been done before serving the notice to quit or at any subsequent time and they had therefore acted unlawfully.  The claim for possession was dismissed: “The consequence of Mr Barber having established a gateway (b) defence is that the action fails and should be dismissed.” 

What is coming up?  The following three:
13.
West Kent Housing Association v Haycraft:  permission to appeal to the Court of Appeal was granted in this case on a renewed application.  The case concerns a “starter tenancy”, i.e. an assured shorthold tenancy. The claim was initially considered prior to the decision in Pinnock so the District Judge did not consider article 8.   The appeal to the circuit judge was heard after the Supreme Court had given their decision in Powell. In dismissing the appeal the judge held that there was no serious argument to be considered – it appears, therefore, that he dismissed the article 8 defence summarily.  Lady Justice Arden, somewhat reluctantly, granted permission to appeal.   In doing so she expressed the view that the Judge had not, in considering proportionality, taken into account the appellant’s recent conduct or his vulnerability (a young man of 21, insulin dependent and married with a young child) and that “it must be arguable whether a registered social landlord is to be treated differently to a local authority”.

14.
Corby BC v Scott: this case concerns an introductory tenant against whom the authority sought possession in the light of rent arrears, poor rent-payment history and allegations of anti-social behaviour.  The day before the hearing the rent arrears were paid off. At the outset of the hearing the Judge was invited to consider the article 8 defence on a summary basis but she declined to do so, preferring instead to move straight on to hear the evidence. The defendant explained that she had been the victim of a serious criminal assault which had affected her ability to manage her rent payments.  The Judge dismissed the claim for possession and concluded that there were exceptional circumstances which entitled her to do so.  In doing so she observed that, had the claim been a secure tenancy case, she would have made a suspended possession order but that she did not have this option in relation to an introductory tenancy.  Permission to appeal was given.  The issues raised on appeal, in addition to challenging the conclusion that there were relevant exceptional circumstances, will require the appeal court to consider more fully the distinction and connection between allegedly exceptional circumstances and proportionality.  Guidance as to summary consideration is also being sought.  

15.
Solihull MBC v (1) Conolly and (2) Owen:  the authority granted a sole secure tenancy to the first defendant in 2005.  She lived at the property with her long-term partner, the appellant, and their two children.  In August 2010 the first defendant left the family home, taking the two children with her, and went to live with her new partner in private sector accommodation.  The authority served a notice to quit on her and, upon its expiry, served a notice to quit on the appellant.   A possession claim was issued in February 2011. Meanwhile, the appellant issued an application in the family court for contact and residence orders in respect of his children.   At a preliminary hearing of the possession claim the District Judge directed the defendant to file and serve a defence, in light of the fact that he wanted to defend the claim on the basis of article 8.  By the time the claim for possession came on for hearing the family proceedings were still ongoing, CAFCASS having been appointed to prepare a safeguarding children report because of concerns raised about the new partner. During the course of the hearing the authority agreed that, if the appellant secured residence orders in respect of his two children, this might make a difference as to whether they would continue to seek to evict the appellant.  In the circumstances, the trial judge was asked to adjourn the possession claim pending the conclusion of the family proceedings.  He declined to do so and made an outright order for possession.  In doing so he concluded that the circumstances were not “exceptional enough to engage article 8” and he would not concern himself with the family proceedings.  No mention was made in the judgment of the application for an adjournment or the concessions made by the authority.  The main issues on appeal are that the trial judge failed to consider proportionality properly or at all, that matters in relation to the children were plainly relevant to the issue of proportionality – the property had, after all been the family home and a possession order would prejudice the appellant’s application for a residence order - and that the judge failed to avail himself of his case management powers to adjourn the claim.

LANDLORD AND TENANT

Tenancy deposits.

16.
Gladehurst Properties Ltd v Hashemi [2011] EWCA Civ 604 (19 May 2011) No remedy after termination
Under s. 214(3), Housing Act 2004 if the county court is satisfied that the tenant’s deposit is not being held in accordance with an authorised scheme the court must, as it thinks fit, order the person holding the deposit to return it to the tenant or pay it into a designated account held by an authorised scheme.  In addition, the court must also order the landlord to pay the tenant “a sum of money equal to three times the amount of the deposit”: s.214(4).

In 2007 the appellant granted a joint assured tenancy of a flat to the respondent and his co-tenant.  They paid a deposit of £6,240 which was not paid into an authorised scheme.  On the expiry of the term in 2008 the tenants left the flat. The sum of £5,116.01 was repaid from the deposit to the tenants. Subsequently the respondent issued a claim for three times the amount of the deposit (£18, 720). The district judge struck out the claim because it had been made after the termination of the tenancy. The respondent applied to set that order aside.  Another district judge dismissed the claim, but allowed the claim in the sum of £618 (an amount from the retained deposit, about which there was no longer any dispute).

The respondent appealed to the circuit judge who allowed the appeal and gave judgment for £18,720.  The landlord successfully appealed to the Court of Appeal against this order where it was held that “tenant” in s. 214 should be construed to mean a tenant under a subsisting lease.  Patten L.J. concluded that the Court could not make orders under s. 214 (3) and (4) once the tenancy had come to an end. It was also noted that an order could only be made under s. 214(3) where both alternative courses were open to the court.  In this instance the deposit had been paid back.

17.
Suurpere v (1) Nice & (2) Nice [2011] EWHC 2003 (27 July 2011)   Unless unlawful?
Mr and Mrs Nice granted the appellant an assured shorthold tenancy, at a rent of £300pcm in January 2009.  The appellant paid a deposit of £500 which was not paid into an authorised scheme until 21 July 2009. Mr and Mrs Nice informed the tenant of this by letter. Defective possession proceedings were commenced on 15 July 2009 and on 10 August 2009 the tenant issued a claim for remedies in respect of the deposit and for wrongful eviction
The tenant left the property on 14 August 2009 as a result of alleged unlawful harassment.  Her deposit was returned in full to her on 1 September 2009.

By the date of the hearing in the county court Mr and Mrs Nice had failed to provide the tenant with the prescribed information about the deposit scheme, as required under s. 213(5)(6). The tenant’s claim was dismissed in the county court. She appealed to High Court.
Mr and Mrs Nice asserted that the tenancy had terminated by the time tenant’s claim came on for hearing in the county court and that, following Gladehurst, no orders could be made under s. 214.  It was held that at the time the tenant issued her claim it was not clear that the tenancy had terminated. The claim for possession previously issued by the landlord was the subject of a stay and the tenant had claimed wrongful eviction. It was not clear that the tenancy had been surrendered.  It appeared that the tenancy had not been lawfully terminated and that, accordingly, Mr and Mrs Nice could not rely on Gladehurst. Mr and Mrs Nice were ordered to pay the sum of £1500.
18.
NB Potts v Densley [2011] EWHC 2011 (6 May 2011) where, on appeal by the tenant to the High Court, it was submitted that the landlord did not have until the date of the hearing to comply with the requirement to hold the deposit in accordance with an authorised scheme in circumstances where the tenancy had come to an end before the date of the hearing, because the parties were no longer landlord and tenant.  This argument was rejected by Sharp J, who held that the positions of “landlord” and “tenant” crystallised when the deposit was paid.
19.
Localism Bill?

Amendments to the tenancy deposit scheme are set out in the Bill the effect of which are, broadly, intended to reverse the effect of Tiensia and Gladehurst and vary the financial penalty to a sliding scale ranging to not less than the deposit but not more than three times its amount, depending on the culpability of the landlord (presumably)
Debt relief orders

20.
Sharples v Places for People Homes Ltd; Godfrey v A2 Dominion Homes Ltd [2011] EWCA Civ 813    Possession yes, rent arrears, no.
Both appellants were assured tenants who had accrued rent arrears, on the basis of which the landlords sought possession.  

In Sharples the tenant was adjudged bankrupt before the possession hearing.  She contended that possession was a remedy in respect of a debt for the purposes of s. 285(3) of the Insolvency Act 1986 and that the landlord was not entitled to any remedy. The district judge rejected that contention and made an outright order; he refused, however, to give a money judgment in respect of the arrears.

In Godfrey the tenant had entered into a Debt Relief order before the possession hearing, which included the arrears of rent.  It was argued that the landlord was not entitled to possession on grounds of rent arrears because this would be a remedy in respect of the debt. The judge made a suspended order for possession on terms that the tenant pay current rent plus £5 from the arrears.
Where a person is made bankrupt, his property vests in his trustee in bankruptcy.  Some items are excluded from this vesting, including any assured or secure tenancy (s. 283, Insolvency Act 1986). Once a bankruptcy order is made, no creditor may have any remedy against the property of the bankrupt in respect of a debt provable in the bankruptcy (s. 285(3)).

Debt Relief Orders are, in limited circumstances, an alternative method to addressing debt.  If a Debt Relief Order is made it has the effect of imposing a 12 month moratorium in respect of the debt. During that period a creditor has “no remedy in respect of the debt”.
Both tenants appealed unsuccessfully to the circuit judge and then appealed to the Court of Appeal.  It was contended that possession was a remedy in respect of a debt, that arrears provable in bankruptcy or subject to a DRO were not lawfully due and that the duty to read the legislation compatibly with the European Convention on Human Rights precluded the court from granting possession on the basis of unmanageable debt.

It was held that an order for possession is not a remedy in respect of a debt. The failure to pay rent was a breach of contract and possession did not remove the personal liability for the debt. Nor could it be properly said that the object of possession was to secure payment of sums due; rather its object is to restore the landlord to the use and enjoyment of his property. There was no reason why a bankrupt or an indebted tenant should be – on the basis of their Convention Rights – in a better position than other tenants.

Where the claim is brought on a discretionary ground, however, the court may not suspend it on terms that the arrears will be paid off together with the current rent. Any suspension may only be on terms as to current rent plus costs.

Length of term?

21.
Berrisford v Mexfield Housing Co-operative Ltd [2011] UKSC 52.

The claimant was a fully mutual housing association that had been founded by a bank, as part of a mortgage rescue scheme: the association bought mortgaged properties from those that were struggling with their mortgages and let them back to them.

In December 1993 the claimant entered into an “occupancy agreement” with the defendant which provided that the defendant should occupy the property from “13 December 1993 and thereafter from month to month until determined by this Agreement”.  The defendant could terminate the agreement by giving 1 month’s written notice. The agreement (clause 6) also expressly provided that the claimant could only terminate the agreement in certain specified circumstances – broadly, if the defendant was in default, ceased to be a member of the association, or if the association was dissolved.

The association served a NTQ in February 2008 and issued a claim for summary possession, which was dismissed. The association successfully appealed to the High Court.  In the Court of Appeal the association contended that the parties intended to enter into a tenancy agreement but that clause 6 rendered the term of the tenancy uncertain, accordingly the lease was void and a periodic tenancy arose in its place which was terminable on one month’s notice.  In response the defendant conceded that the lease was uncertain but argued that the terms of the contract remained binding so that clause 6 still applied, and the notice to quit was not effective. The appeal was dismissed.

In the Supreme Court, however, it was held that the term was uncertain but that the agreement could not be construed as a monthly periodic tenancy.  Prior to the 1925 legislation an uncertain term would have been treated as a grant to the defendant for the duration of his life (subject to the express provisions in the agreement about termination). Section 149(6) of the Law of Property Act 1925 a lease, at a rent, for life, takes effect as a lease for a term of 90 years.  This section applied to the defendant’s agreement, with the result that he had a 90 year term subject to the termination provisions set out in the agreement.

Water Charges
22.
Rochdale MBC v Dixon [2011] EWCA Civ 1173  Water charges and eviction

In January 2005 the authority implemented an agreement with United Utilities Plc, the water undertaker for their area, to collect water charges from their tenants on United’s behalf.  The implementation of this agreement required the authority to carry out a consultation process on the proposed variation to the tenancy agreements, pursuant to s. 103(2), Housing Act 1985. A preliminary notice of variation was served which advised that if the variation took place, the tenants would have pay their water charges directly to the authority as part of their weekly rent.  It contained a warning that the water charges would not, however, be covered by housing benefit.  A notice varying the tenancy agreements was served in February 2005 and the authority agreed to start collecting water charges with effect from 1 April 2005.

In 2007 the defendant started to withhold payment of his water charge. The authority brought a claim for possession on grounds of rent arrears. The defended contended that (i) the agreement between the authority and United was ultra vires; (ii) the preliminary notice of variation was defective because it did not explain fully the effect of the variation, namely that the tenant could be evicted if water charges were not paid; (iii) the term was unfair for the purposes of the Unfair Terms in Consumer Contracts Regulations 1999; and (iv) it was not reasonable to make an order. The defence was dismissed and a possession order was made.  The appeal was also dismissed. In serving the preliminary notice the landlord was entitled to have regard to what must reasonably be understood by its tenants.  The notice told the tenants that the obligation to pay water charges would have the same effect as the obligation to pay rent.  That was clearly understood by many tenants and it had been clear to the defendant that he could be evicted for non-payment of water charges.  Nor was the term unfair – a term which is expressly authorised by statutory power is unlikely to be unfair; whilst the term was imposed unilaterally, it was done so pursuant to a statutory consultation process; the scheme was widespread and was of benefit to all parties.

23.
Grand v Gill [2011] WECA Civ 554; [2011] 1 WLR 2253  Plaster is not merely a decorative finish
Ms Grand was formerly the tenant of a top floor flat, situated on the Uxbridge Road.  She brought a claim against her landlord which raised various issues, the most significant one being a complaint about damp and mould throughout the flat.  The trial judge concluded that this was mostly due (90%) to a design defect in the building for which the landlord could not be held responsible.  The remaining 10% was attributable to a defective boiler, for which the landlord was responsible.  Damages were awarded, taking into account these findings on liability.  On appeal it was contended that the Judge had failed to take into account all the relevant findings in the expert’s report, in particular about the defective and damaged plaster. It was contended that the landlord was responsible for the repair to this plaster and that an award of damages should have been made in respect of this item.  The question was whether plaster could properly be regarded as “structure” for the purposes of s. 11 of the Landlord and Tenant Act 1985.  It was held that it was: Irvine v Moran (1990) HLR 24 was held to be wrong on this point.
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