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Possession proceedings
Suspended possession order: satisfaction of arrears
Zinda v Bank of Scotland PLC

[2011] EWCA Civ 706

Z had a mortgage with the Bank of Scotland, which was repayable over 25 years, on the basis of `interest only’ instalments. The Bank issued possession proceedings on the basis of arrears of instalments. In October 2005, a suspended possession order was made, on terms of current monthly instalments plus £96.02 per month off the arrears.
In March 2008, the Bank agreed to capitalise the outstanding arrears so that they became part of the balance of the loan. Consequently, there were no longer any arrears payable under the order. Subsequently, Z failed to make payment of the current monthly instalments and the Bank issued a warrant for possession. Z applied to suspend the warrant, on the basis that the effect of the consolidation had been to wipe out the arrears which existed at the time of the suspended possession order, and to discharge the possession order. However, the district judge held that under the terms of the suspended order, possession was suspended only so long as both payments towards the arrears and current payments were made. An appeal to the Circuit Judge was dismissed.

Z’s appeal to the Court of Appeal was also dismissed.. The consolidation of the arrears had not extinguished the possession order or rendered it unenforceable. The order was suspended on terms that Z paid both the arrears and the current instalments. It was only by complying with both of those requirements that the possession order would remain suspended. Although the arrears had been consolidated, Z’s failure to keep up payments of the current instalments was a breach of the order.
Setting aside possession orders
CPR 39.3 permits the court to proceed with a trial in the absence of a party.

CPR 39.3(3) provides that where a party does not attend and the court gives judgment or 

makes an order against him/her, the party who failed to attend may apply for the judgment 

or order to be set aside. The conditions for such an application are set out in CPR 39.3(5), 

namely, that the applicant:

· acted promptly when s/he found out that the court had made an order;

· had a good reason for not attending the trial; and

· has a reasonable prospect of success at the trial.

London Borough of  Hackney v Findlay
[2011] EWCA Civ 8
 

F was a secure tenant of the Council. In May 2009, the Council obtained an outright order for possession against him on the basis of rent arrears. The possession order was made at a hearing in the course of a possession list, at which F was not present and was not represented. In July 2009, the possession order was executed. F then applied to set aside the order and be readmitted to the property. The Council resisted the application on the basis that F had not shown that he had a good reason for not attending the hearing. The district judge granted F’s application and set aside the possession order. The Council’s  appeal to the circuit judge was dismissed. Both judges dealt with the case under CPR 3.1, ie, under the court’s general case management powers, rather than CPR 39.3, and therefore did not consider whether F had a good reason for not attending the hearing.
The Council’s appeal to the Court of Appeal was allowed. The decision in Forcelux Limited v Binnie [2009] EWCA Civ 854 did not mean that a court hearing an application to set aside a possession order had to disregard the requirements of CPR 39.3(5). The correct approach was for the court to consider the factors listed in both CPR 39.3(5) and CPR 3.9. In the absence of unusual and compelling circumstances, the provisions of CPR 39.3(5) should take precedence over those in CPR 3.9. The case was remitted to a district judge for findings of fact to be made as to whether F had a good reason for not attending the hearing at which the possession order was made.
Set aside or appeal?
Bank of Scotland Plc v (1) Pereira (2) Pain & Pain
[2011] EWCA Civ 241
 
Mr and Mrs Pain (P) were owner-occupiers. In 2003, their family business was suffering financial difficulties. They met a third party, Mr James, who offered to arrange a sale and rent back scheme in respect of the property. In 2004, the property was sold to Ms Pereira, Mr James’ girlfriend. Ms Pereira financed the purchase with a mortgage from the Bank. Although the purchase price was said to be £276,000, P received only £10,109.96. Ms Pereira failed to make mortgage payments and, in 2006, the Claimant issued possession proceedings against both her and P. P defended the claim and counterclaimed against Ms Pereira, seeking rescission of the transfer to her and rectification of the register. Ms Pereira took no part in the proceedings.
The claim and counterclaim came on for hearing in June 2007. At the conclusion of the trial, P were re-registered as proprietors, subject to the mortgage in favour of the Bank. P then began to pay the instalments due under the mortgage. The Bank also obtained a charging order over another property held by Ms Pereira. Although Ms Pereira had not attended the trial, there was evidence that she was aware of it; she had applied for an adjournment shortly before the trial came on for hearing and she had purportedly written in July 2007 to request an extension of time for permission to appeal.
In July 2009, Ms Pereira applied under CPR 39.3 to set aside parts of the order made in June 2007. In August 2009, that application was dismissed. The judge held that Ms Pereira had failed to act promptly, did not have a good reason for not attending trial and had clearly been aware of the hearing date and of the judgment. He rejected an argument from Ms Pereira that Mr James had forged the request to extend time. 
Ms Pereira appealed to the Court of Appeal against both (i) the order made at trial in June 2007; and (ii) the decision in August 2009 not to set aside the order made at trial. The Court of Appeal granted permission to appeal against the August 2009 decision and, at the same time, listed a hearing of the application to appeal out of time against the June 2007 decision, indicating that it would take the opportunity to clarify the relationship between an application to set aside an order and an appeal.
The appeal was dismissed. The judge had been right in August 2009 to refuse to set aside the order made in June 2007. The evidence showed that Ms Pereira had been aware of that hearing and of its outcome. Nor was there any basis for granting permission to appeal out of time against the June 2007 order itself; to do so would amount to a back-door attack on the August 2009 decision. In any event, there was adequate evidence to justify the order made in June 2007.
The court identified the following guidelines which would apply to what it considered would be the vast majority of cases:

· Where a party sought a new trial on the grounds that he did not attend the first, he should usually proceed under CPR 39.3.
· If a party believed that he could not demonstrate a good reason for not attending the trial and/or that he made his CPR 39.3 application promptly, but it was clear that the judge had made an appealable decision, he was still entitled to seek permission to appeal and it should not matter whether or not he was present at trial (although, in practice, a party that did not attend the trial is likely to face greater difficulties in pursuing an appeal, not only because the appeal is likely to be brought out of time but also because it is likely that permission will be needed to adduce evidence that was not raised at trial: Ladd v Marshall [1954] 1 WLR 1489, CA).
· Much would depend on the factual context, but the appellate court would take a great deal of persuading to depart from the conclusion reached by the judge hearing the application under CPR 39.3.
· A party who has made a CPR 39.3 application which failed on the basis that he had no prospect of success at trial should not normally be permitted to bring an appeal against the original decision but should appeal the decision made on the CPR 39.3 application. 
 
Williams v Hinton

[2011] EWCA Civ 1123

H was an assured shorthold tenant of W. In August 2007, W had issued possession proceedings. H filed a defence and counterclaim, seeking damages for disrepair and personal injury. Eventually, H left the property and only the counterclaim remained in issue. The trial was listed for 29 June 2009. Despite having been notified of the date, W did not attend the trial. The judge decided to proceed in his absence and, after considering the witness statements (including those filed on behalf of W) and hearing evidence, found in favour of H and awarded damages of £12,096. W appealed to the Court of Appeal, arguing that the judge had been wrong to proceed with the trial in his absence. W said that the correspondence before the court and his conduct of the claim to date should have indicated to the judge that he would not intend to be absent at trial. Further, the Court was aware that W had been gravely ill
.
The Court of Appeal held that, following Pereira, this was a case which should have been dealt with by an application under CPR 39.3, not by an appeal: Pereira. The court would, however, entertain the appeal as it had been lodged before Pereira had been decided and W had been a litigant in person at the time. The judge had been entitled to proceed with the trial. It was clear that W was aware of the trial date and had no reason to believe it would not proceed as listed. There was no unfairness in the manner in which the judge had dealt with the trial or his treatment of the evidence.
The Court took the opportunity of underlining the importance of Pereira in providing guidance for a litigant unhappy with a decision reached in his/her absence. The mere fact that a party is a litigant in person would not ordinarily constitute an “unusual fact” warranting the Court entertaining an appeal when the correct course was to proceed by way of CPR 39.3. It was also an issue of policy that the Court should be able to exercise case management powers robustly in order to bring a case to its conclusion. Gross LJ said that “neither the requirements of natural justice at common law nor Art. 6.1, ECHR, precluded [the Judge] from doing so. Were it otherwise, a recalcitrant litigant could stymie proceedings”. 
Fineland Investments Ltd v Pritchard

High Court (Ch D)

9 November 2011
P had been a council tenant who had exercised the right to buy her council flat with the assistance of finance provided by F, on the basis that she would vacate the premises and transfer the flat to F after three years in return for the sum of £20,000. She claimed to have been pressured into entering into the agreement and refused to leave the property. F’s brought a claim for possession which was listed for hearing In February 2011. P submitted a doctor’s certificate to the court explaining that she suffered from anxiety and depression. The judge treated this as an application by P for an adjournment of the trial, but decided that the trial should proceed in her absence. A possession order was made. 
P applied to set aside the order on the grounds that she had been unable to attend the trial owing to ill health. The High Court held that, as P was a litigant in person, it was not appropriate to adopt too rigorous an approach to the question of whether she had applied promptly, even though P had taken seven weeks to make her application. But she had to establish by evidence that she had a good reason for non-attendance. A mere assertion on her part that she was unable to attend for health reasons, unsupported by evidence from her regular doctor was not sufficient. There was no good reason for her non-attendance at the trial. She therefore failed the second hurdle in CPR 39.3(5). In any event, there was no reasonable prospect on any of the grounds she had put forward that P would succeed at a trial..
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Housing benefit changes
Major changes to the way that housing benefit is calculated and paid came into effect in April 2011. These include:

· basing the rates of Local Housing Allowance on the `30th percentile’ of the private sector housing market
· capping the maximum housing benefit payable for a property (see below);
· substantial increases in non-dependant deductions;
· abolition of the right to keep any excess LHA (over the contractual rent) up to £15 per week.
Local housing allowance

Until April 2011, the rate at which the local housing allowance was calculated was based 
on the median rental figure for each size of property in an area, subject to exclusions for
exceptionally high or low rents. This principle has been amended so that the rental figure
is now calculated with reference only to the rent payable for the lowest 30% of the rental 
market in any area.

 

Housing benefit caps

In addition, there will be new upper limits by way of an absolute cap on the housing benefit payable for any property
. The limits will be set at: 

· £250 per week for a 1 bedroom property;

· £290 per week for a 2 bedroom property;

· £340 per week for a 3 bedroom property;

· £400 per week for any property with 4 or more bedrooms.
The previous 5-bedroom rate has been abolished, and claims on such properties will be paid at the 4-bedroom rate
.

Transitional protection
For those who were already in receipt of housing benefit on 1st April 2011, the caps, and reduction to the 30th percentile, do not take effect until 9 months from the first anniversary of the claim that falls on or after that date.

For example, if a person first claimed Local Housing Allowance on 19 July 2010, the restrictions will not affect his/her claim until 9 months from 19 July 2011, i.e. until 19 April 2012.

However, if on or after 1st April 2011 an existing HB claimant has a change of circumstances that increases the number of bedrooms which s/he is allowed in the Local Housing Allowance calculation, the 9 months’ transitional protection will start at the date of that change, not the anniversary date. If the new rate of Local Housing Allowance is higher than the old amount, s/he will receive that amount instead.
If on or after 1st April 2011 an existing HB claimant has a change of circumstances that decreases the number of bedrooms which s/he is allowed in the Local Housing Allowance calculation, or if s/he changes address, there will be no protection from the date of that change.

Shared accommodation rate
From 1 January 2012 the shared accommodation rate (SAR) will apply to most single eople aged under 35 years claiming HB
. Two new exemptions to the SAR are to be introduced for people aged 25 or over:
· homeless people who have slept rough or who are at risk of sleeping rough (ie those who have spent three months or more in a homeless hostel(s) specialising in rehabilitation and resettlement within the community. To benefit from this exemption claimants would need to have been offered and to have accepted support services to enable them to be rehabilitated or resettled in the community).
· ex-offenders who could pose a risk of serious harm to the public. In England and Wales this will be those who are subject to active multi-agency management under the Multi Agency Public Protection Arrangements (MAPPA). (MAPPA are the arrangements for managing the risk posed by sexual and violent offenders, which aim to reduce re-offending and to protect the public from serious harm); In Scotland local authorities are to apply the exemption where they consider a claimant would present a risk of causing serious harm to the public.
There will be transitional protection for claimants who have been claiming since before April 2011 who will be affected by both the LHA changes and these shared accommodation rate changes experience only one reduction in benefit at the end of their transitional protection period. 
      Edited highlights from the Westminster City Council website

(Homelessness Prevention and Housing Options)
If your landlord will not re-negotiate your rent, you should try to pay the shortfall from your savings or income. This will be more practical where the shortfall is small, but where there is  a large shortfall, the best option in the longer term will be for you to find cheaper accommodation.
If you cannot make up the shortfall in your rent and are evicted for rent arrears, there is a very good chance that you might be considered intentionally homeless. You should do everything you can to avoid this happening.
Finding cheaper accommodation

As noted above, the average rents currently charged in Westminster exceed the amounts payable under the new housing benefit caps. If your rent is more than these amounts, and you cannot negotiate with the landlord to reduce the rent or make up the shortfall yourself, once the caps come in you will need to consider moving to cheaper accommodation.
Generally, accommodation in central London areas like Westminster, Camden and Kensington & Chelsea is most unaffordable; areas further away from the centre are more likely to have available accommodation that falls within the cap levels.
http://www.westminster.gov.uk/services/housing/housingoptions/hphoptions/housing-benefit-changes-april-2011 

Child Poverty Action Group v Secretary of State for Work and Pensions
[2011] EWHC 2616 (Admin)

13 October 2011
The introduction of caps on the rates of local housing allowance and the removal of the `five bedroom rate` were not unlawful

The Child Poverty Action Group (CPAG) challenged two changes to the rules for calculating housing benefit, namely:

(i) 
The introduction of maximum weekly caps on the amount of local housing
allowance (LHA)
CPAG argued that this measure was outside the powers conferred on the Secretary of State under the Housing Act 1996 (HA 96), together with the Social Security Contributions and Benefits Act 1992 (SSCBA 92).

(ii)  
The reduction of the maximum size of accommodation eligible for housing benefit from five bedrooms to four bedrooms
CPAG argued that the Secretary of State, in making this decision to reduce the largest dwelling category for LHA determinations from five to four bedrooms, had failed properly to fulfil his general equality duties under the Race Relations Act 1976 (RRA 76) and the Sex Discrimination Act 1975 (SDA 75).

CPAG stated that although the package of measures as a whole would leave almost no housing benefit claimant unaffected, the particular measures under challenge were almost exclusively directed at London, or at least would produce the most adverse consequences in London. The DWP acknowledged that the practical effect of the measures might be to put some areas, particularly parts of Central London, beyond the reach of some claimants who may need to move to less expensive areas.

Maximum weekly caps

CPAG argued that the statutory purpose of the housing benefit scheme was to contribute to rental costs in such a way that claimants were not made homeless through inability to pay their rent. Since rents varied across the country, it followed that the levels of benefits must be set by reference to local rents so that claimants could actually retain or secure accommodation that is reasonably available to them. What that meant was that housing benefit could not be set at levels that were so low as to require claimants to move beyond the area where it would be reasonable for them to live.

Mr Justice Supperstone rejected these submissions. The purpose of the housing benefit scheme was not to ensure that claimants were not made homeless through inability to pay their rent. Its purpose was to assist claimants with rent, while also protecting the public purse. The scheme was designed to enable the Secretary of State to strike an appropriate balance between the interests of claimants and taxpayers.

Nor did the judge accept that the legislation required that LHA rates must be set by reference to local conditions, with rent officers exercising independent judgement to make area-based determinations. The Secretary of State’s powers under section 122(1) HA 96 were very broad. There was no express requirement for housing benefit to be set at a level that fully covered a claimant’s actual housing costs in any given area. There was nothing to indicate that the “appropriate maximum housing benefit” (s.130(1)(b) SSCBA 92) may not be set at a level that puts some areas beyond a claimant’s reach. 

Failure to have regard to general equality duties

CPAG argued that the Secretary of State had failed to comply with his general equality duties under s.71(1) RRA 76 and s.76A SDA 75, both in relation to the reduction in the maximum size of dwelling from five to four bedrooms, and in relation to the imposition of maximum weekly caps. (These duties were replaced with effect from 5 April 2011 by a single `public sector equality duty’ under s.149, Equality Act 2010.)

The Secretary of State had carried out an Equality Impact Assessment (EIA) concerning the proposals in question, which was published on 23 July 2010. The Assessment acknowledged:

“The assessment of the impact by individual measures shows that families are likely to be affected disproportionately by the overall caps in Local Housing Allowance rates and the removal of the five bedroom rate. As some ethnic minority groups tend to have a higher proportion of large families, these measures may impact on them disproportionately. However, limitations in current data prevent the scope to draw on quantitative evidence to establish the scale of this potential effect.”

The Court held that the Secretary of State was well aware of his equality duties and paid specific regard to them. There was no duty to carry out a formal impact assessment. However, before making a decision to introduce the reforms, the Secretary of State had carried out two EIAs in July and November 2010. He had had proper regard to the relevant data and there was sufficient information in the EIAs to enable him to discharge his general equality duties. He was entitled on the basis of the information available to conclude that the measures may impact on ethnic groups disproportionately.
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Homelessness: eligibility for assistance
A8 nationals: end of registration requirements
Accession (Immigration and Worker Registration) (Revocation, Savings and Consequential Provisions) Regulations 2011
S.I. 2011 No. 544
In force: 1 May 2011
 
The seven year transitional period affecting A8 nationals permitted by the Accession Treaty ended on 1 May 2011. These regulations effectively repeal (subject to limited transitional provisions) the Worker Registration Scheme requirements, so that A8 nationals now enjoy the same `worker’ status as nationals of other EU member states.
The answer to this question is found in the regulation 6 of the Immigration (EEA) Regulations 2006, which deal with the definition of a “qualified person”.

Preserving worker status during periods of illness or unemployment
There are, however, some transitional disadvantages, where an A8 national seeks to rely on a track record of working before 1 May 2011 (where s/he has not worked since that date).

Ordinarily, reg 6(2) of the Immigration (EEA) Regulations permits an EEA national who is   not presently in work to preserve his/her status as a workers where:
(a) he is temporarily unable to work as a result of an illness or accident;
(b) he is in duly recorded involuntary unemployment after having been employed in the United Kingdom, provided that he has registered as a jobseeker with the relevant employment office and—
(i) he was employed for one year or more before becoming unemployed;

(ii) he has been unemployed for no more than six months; or

(iii) he can provide evidence that he is seeking employment in the United Kingdom and has a genuine chance of being engaged;
(c) he is involuntarily unemployed and has embarked on vocational training; or
(d) he has voluntarily ceased working and embarked on vocational training that is related to his previous employment.”

The 2011 Regulations insert a new regulation 7A into the Immigration (EEA) Regulations 2006. The effect is that an A8 national who had not completed 12 months’ registered employment before 1 May 2011 does not retain worker status under reg 6(2) of the EEA Regulations as from 1 May, on account of work done before that date
. Any work which they have done after 1 May, however, will count for reg 6(2) purposes. 
 This means that if the A8 national is currently not working, they cannot rely on work done before 1 May 2011 (short of a full 12 months’ registered work). So, say that the A8 national has been working for 3 months before 1 May (even if the work is registered), they cannot claim still to be treated as a worker if they lost that employment before that date. They can only retain worker status if they become unemployed after 1 May.
If, however, the person had completed a full 12 months’ continuous registered employment at any time before 1st May, they will have ceased to be an accession state national requiring registration, and must be treated the same as any other EEA national. In those circumstances, any period of employment before 1 May 2011 will count in full, for the purposes of reg 6(2)(b) . 

EEA nationals: pregnancy and worker status
St Prix v Secretary of State for Work and Pensions

[2011] EWCA Civ 806

An EEA  national woman who had ceased working because of pregnancy did not retain the status of `worker’ and was not entitled to income support

S was a French national who came to the UK in July 2006. She worked in various jobs from 1 September 2006 to 1 August 2007, mainly as a teaching assistant. She then enrolled on a Postgraduate Certificate in Education (PGCE) course from 17 September 2007. Her tuition fees were funded by a student loan and she was supported by a bursary grant. Having become pregnant, S withdrew from her course as of 1 February 2008. From then onwards she undertook agency work in nursery schools. 

By 12 March 2008 the demands of caring for nursery school children while six months pregnant became too much and she stopped work. She looked unsuccessfully for lighter work before giving up, and on 18 March 2008 she claimed income support. It was not in dispute that the jobs which S held and her period of study were enough to make her a “worker” for EU purposes as long as she held them, ie, until 12 March 2008. However, her claim for income support was rejected on the basis that she did not have a right of residence.

S’s baby was born on 21 May 2008. Some three months later, S resumed employment. Sadly, the baby died from a heart condition in May 2009. The decision to refuse income support was upheld by the Upper Tribunal. S appealed to the Court of Appeal.
The question before the Court was whether S had a right of residence under Article 7.3 of EC Directive 2004/38 (right of residence for more than three months). The relevant provisions of Article 7 are reflected in reg 6(2) of the Immigration (EEA) Regulations 2006 (see above).
S argued that she was a worker at the relevant time, albeit that, having become pregnant, she had ceased work temporarily. Alternatively, if she was not to be regarded as a worker for the purposes of Article 7, then this amounted to unfair discrimination against pregnant women who as a result of pregnancy cannot work.

Lord Justice Stanley Burnton referred to the decision in Secretary of State for Work and Pensions v Dias [2009] EWCA Civ 807, in which it was held that an EU national did not retain the status of worker when she decided not to return to work following her maternity leave. It was implicit in Article 7 that a person who ceased to work for reasons other than those specified in the Article ceased to be a worker. The purpose of the Directive was to “codify and review the existing Community instruments…” and there was therefore no scope to insert a separate condition of “pregnancy” into Article 7.3.

The Court held that a person who has no contract of employment, and is not therefore on maternity leave, and who is not working by reason of pregnancy, does not fall within the definition of “worker”.

Neither did the Court accept that Article 7 was discriminatory. The effects of excluding pregnancy from Article 7.3 must have been apparent to the European Parliament. In any event, the Supreme Court had accepted in Patmalniece v Secretary of State for Work and Pensions [2011] UKSC 11, that discrimination in respect of eligibility for social security benefits on the basis of the right of residence was justified.

The Court refused S’s request to make a reference to the European Court of Justice, because it considered the legal position to be clear.

Right of residence derived from child’s citizenship of the European Union

Ruiz Zambrano v Office National de l’emploi (Belgium)

European Court of Justice (Grand Chamber)
Case C-34/09


8 March 2011

Where a child is a citizen of a Member State, a non-EU national parent of that child is entitled to a right of residence in that Member State by virtue of the child’s rights as a citizen of the European Union
Mr Ruiz Zambrano (RZ) brought proceedings before the European Court of Justice challenging decisions of the Belgian government refusing his applications for residence and unemployment benefit on the ground that, as the parent of minor Belgian children, he was entitled to reside and work in Belgium.

The background

RZ and his wife were nationals of Colombia. They came to Belgium with their child in April 1999 and requested asylum, on the basis that RZ had been exposed to extortion demands and death threats from private militias. RZ’s asylum application was refused, but the Belgian Government accepted that it was unsafe to send him back to Colombia at that time. Subsequently, he applied three times for a residence permit, but all three applications were refused. 
Nevertheless, in October 2001, RZ obtained full-time employment. He worked for the same company for 5 years, during which time he paid social security contributions. During this time, his wife had two more children in September 2003 and August 2005. The children both acquired Belgian nationality. During this period, RZ had sufficient resources from his employment to provide for his family.  In October 2006, an official investigator discovered that he had been working without a work permit, and his employment was terminated immediately. 

RZ applied for unemployment benefit, but his application was rejected because of his immigration status. He appealed to the Tribunal du travail de Bruxelles (Employment Tribunal, Brussels) against the refusal of benefit. The Tribunal referred certain questions to the European Court of Justice for a preliminary ruling.

The question for the ECJ was whether RZ could rely on EU law to reside and work in Belgium. Article 20 of the Treaty on the Functioning of the European Union (TFEU), formerly the Rome Treaty, confers the status of citizen of the Union on every person holding the nationality of a Member State. RZ’s children were born in Belgium and had acquired Belgian nationality. The children accordingly enjoyed the status of citizens of the European Union, which was intended to be the fundamental status of nationals of the Member States.
The ECJ decision

The Court held that a refusal by a Member State to grant a right of residence in these circumstances would lead to a situation where the children would have to leave the territory of the Union in order to accompany their parents to a different country. Similarly, if a work permit were not granted to the parents, they would risk not having sufficient resources to provide for themselves and their family, which would also result in the children, citizens of the Union, having to leave the territory of the Union. In those circumstances, those children would, as a result, be unable to exercise the substance of the rights conferred on them by virtue of their status as citizens of the Union.

Citizenship of the Union therefore required a Member State to allow third country nationals who are parents of a child who is a national of that Member State the right to reside and work in that State, where a refusal to do so would deprive that child of the genuine enjoyment of the substance of the rights attaching to the status of citizen of the Union. This requirement applies even when the child has never exercised his right to free movement within the European Union.

Note on British citizenship
By virtue of s.1(1) of the British Nationality Act 1981, a person born in the United Kingdom after 1 January 1983 is a British citizen if at the time of the birth his father or mother is—
(a) a British citizen; or

(b) settled in the United Kingdom.

“Settled” means having unconditional or indefinite leave to remain. 
Children born before 1 July 2006

Before 1 July 2006 a child could only obtain British citizenship through his/her father if the father was married to his/her mother at the time of the birth. Otherwise, citizenship could only be acquired through the mother. 
Children born on or after 1 July 2006 

From 1 July 2006 onwards, a man is treated as a “father” of a child for the purposes of British citizenship if
(a) he is married to the mother at the time of the birth, or 

(b) he is treated as the father under section 28 of the Human Fertilisation and Embryology Act 1990 [and certain other legislation], or 

(c) he can satisfy certain prescribed requirements as regards proof of paternity – i.e.. he is named as the father on a birth certificate issued within 1 year of the child’s birth or he can otherwise satisfy the Home Secretary that he is the father of the child (by means of DNA test results, court orders or other relevant evidence)
.
Thus, a child of an unmarried British citizen father born in the UK on or after 1 July 2006 will be born British, so long as there is proof of paternity.

Disregarding non-eligible children 

Bah v United Kingdom

European Court of Human Rights

[2011] ECHR 1448
27 September 2011

B was a national of Sierra Leone who had been granted indefinite leave to remain in the UK in 2005. Her son, then aged 13, arrived to join her in January 2007, and was granted leave to enter, conditional on his not having recourse to public funds. Following her son’s arrival, B’s landlord evicted her, and she made a homelessness application to the London Borough of Southwark. However, as her son was an ineligible person, the Council disregarded him under section 185(4) Housing Act 1996 and decided that B was not in priority need. That decision was upheld on review.

In September 2007 the Council assisted B to find a private sector tenancy outside the borough. B, who worked in Southwark, had to give up her job after three months of commuting as she was unable to cope with the travel required, and her son spent four hours each day travelling to and from school. In March 2009 B accepted an offer of a one-bedroom social sector tenancy, made to her under the Council’s allocation scheme.

B complained to the European Court of Human Rights that the failure of the Council to accept a duty to accommodate her amounted to a violation of Article 14, taken together with Article 8 of the Convention.

As a result of the declaration of incompatibility in Morris v City of Westminster, the Government amended section 185. The effect of the amendment was to require local authorities to take account of ineligible persons (`restricted persons’) where the applicant was a British citizen or an EEA national with rights of residence. In these cases, the authority’s duty was limited to securing an offer of suitable private rented accommodation for the applicant. However, these changes did not benefit other applicants who were eligible for assistance, including people who had indefinite leave to remain such as B. In such cases, section 185(4) continued to operate and a non-eligible child would still be ignored by the council in deciding whether the applicant was in priority need. 

The ECtHR decision

The Court noted that B had brought her son into the UK only a few months before her request for housing assistance, on the express condition that she would support him without recourse to public funds. By bringing her son into the UK in full awareness of this condition, B agreed not to have recourse to public funds in order to support him. The Court therefore upheld the Government’s argument that it is justifiable to differentiate between applicants on this basis. The legislation pursued a legitimate aim, namely, allocating a scarce resource fairly between different categories of applicants. 

The Court also found that the means employed to realise this legitimate aim were proportionate. The Court observed that there were duties imposed by legislation other than the Housing Act 1996 which would have required the authority to assist B and her son had they actually become homeless. B had been placed in private rented accommodation outside the Borough, but this could have happened under homelessness duties even if she had been accepted as being in priority need. In the event, B was able to move back to Southwark and was offered a social sector tenancy within a similar timescale as in the case of a person accorded priority need.

Accordingly, there had been no violation of Article 14 ECHR.

McCarthy v Secretary of State for the Home Department

European Court of Justice (Third Chamber) 

5 May 2011
A dual UK and Irish national who had always resided in the UK and had not exercised her rights of free movement was not entitled to a UK residence permit

M was a British citizen and also an Irish citizen. She was born and had always lived in the UK. She was in receipt of State benefits. In November 2002, M married a Jamaican national who did not have leave to remain in the UK. Following her marriage, M applied for an Irish passport for the first time and obtained it. 

In July 2004, M and her husband applied to the Secretary of State for a residence permit under European Union law on the basis that she was a Union citizen and he was the spouse of a Union citizen. The Secretary of State refused their applications on the ground that M was not ‘a qualified person’, since she was not a worker, or self-employed or self-sufficient, and, accordingly, that her husband was not the spouse of ‘a qualified person’. 

M’s appeal to the Asylum and Immigration Tribunal was dismissed, and her further appeal to the Court of Appeal was also dismissed. On appeal to the Supreme Court, the Court referred the case to the ECJ for a preliminary ruling. The question referred was whether M, as a person of dual Irish and UK nationality who had resided in the UK for her entire life could benefit from the rights conferred by EC Directive 2004/38 (see below).  

The ECJ decision
The Court noted that M was applying for a right of residence under European Union law to a Member State of which she was already a national and where she had always resided. The purpose of her application was to confer on her husband a right of residence under Directive 2004/38 as a member of the family of an EU national exercising Treaty rights.

The Court also noted that M had never exercised her right of free movement within the territory of the Member States, nor had she been a worker, self-employed person or self-sufficient person. 

Directive 2004/38 concerned the conditions governing the exercise of the right to move and reside freely within the territory of the Member States. It was apparent from the Directive, taken as a whole, that the residence to which it refers is linked to the exercise by Union citizens of their rights of freedom of movement. 

The Court concluded that neither Directive 2004/38 nor Article 21 TFEU (right of free movement and residence within the territory of the Member States) is applicable to a Union citizen who has never exercised her right of free movement, who has always resided in a Member State of which she is a national and who is also a national of another Member State, provided that that person is not subject to measures by a Member State that would deprive her of the genuine enjoyment of the substance of the rights conferred by her status as a Union citizen or of impeding the exercise of her right of free movement and residence within the territory of the Member States. 

4
The interests of children

ZH (Tanzania) v Secretary of State for the Home Department

[2011] UKSC 4
1 February 2011

In any decisions affecting children taken by public bodies and other organisations, the best interests of the children will be a primary consideration

ZH, a national of Tanzania, had entered the UK in 1995. She made three claims for asylum, two of them using false identities, all of which were refused. She had a relationship with a British citizen, with whom she had two children, now aged 12 and 9, who were also British citizens. The children had lived in the UK with their mother all their lives, nearly all of the time at the same address.  ZH and her partner had separated in 2005, but the children still saw their father regularly. The Asylum and Immigration Tribunal rejected an appeal against the Secretary of State’s decision to remove ZH to Tanzania. It held that the children could reasonably be expected to follow their mother to Tanzania  when she was removed, and that the removal was not a disproportionate interference with ZH’s rights under article 8, ECHR. The Court of Appeal dismissed ZH’s appeal. 

ZH’s appeal to the Supreme Court was allowed. 

Lady Hale, giving the main judgment, set out the obligations of the United Kingdom under article 3(1) of the United Nations Convention on the Rights of the Child (UNCRC): 
"In all actions concerning children, whether undertaken by public or private
 social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary consideration."
A child’s “best interests” broadly meant his or her well-being. An assessment of his/her best interests involved asking whether it was reasonable to expect the child to live in another country. It would be relevant to consider the degree of the child’s integration; his/her length of absence from the other country; where and with whom the child was to live and the arrangements for looking after the child in the other country; and the strength of the child’s relationships with parents or other family members which would be severed if the child had to move away.

Although the nationality of a child was not a “trump card”, it was particularly important in assessing his/her best interests. The UNCRC recognised the right of every child to acquire a nationality and to preserve his/her identity. The children in this case were British children; they were British, not just through the "accident" of being born here, but by descent from a British parent. They had an unconditional right of abode. They had lived in Britain all their lives and were being educated in Britain. They had a good relationship with their father and other social links with the community. It was not sufficient to say that a young child might readily adapt to life in another country, particularly children who had lived in Britain all their lives and were being expected to move to a country which they did not know and where they would be separated from a parent. The intrinsic importance of citizenship should not be played down. The children had rights which they would not be able to exercise if they moved to another country. They would lose the advantages of growing up and being educated in their own country, their own culture and language.

When making an assessment of proportionality under article 8, the best interests of the child had to be a primary consideration. Those interests could be outweighed by the cumulative effect of other considerations. In this case, those considerations were the need to maintain firm and fair immigration control, together with ZH’s appalling immigration history and the precariousness of her position when the children were born. But the children could not be blamed for that, and the inevitable result of removing their primary carer would be that they would have to leave with her. In those circumstances, it would be disproportionate to remove ZH.

Lady Hale added that an important element of considering the best interests of the child was discovering the child’s own views. Article 12 of UNCRC provides that member states should enable any child who is capable of forming his or her own views the right to express those views freely in all matters affecting him/her. The child’s views should be given due weight in accordance with his/her age and maturity of the child. 

Lord Kerr stated:

“Where the best interests of the child clearly favour a certain course, that course should be followed unless countervailing reasons of considerable force displace them. It is not necessary to express this in terms of a presumption but the primacy of this consideration needs to be made clear in emphatic terms. What is determined to be in a child's best interests should customarily dictate the outcome of cases such as the present, therefore, and it will require considerations of substantial moment to permit a different result.” 
R (on the application of Tinizaray) v Secretary of State for the Home Department
[2011] EWHC 1850 (Admin)

25 October 2011
T was a national of Ecuador who had entered the UK illegally in 2001, accompanied by her mother. In 2002, her daughter A was born. A’s father was believed to be in Ecuador and had had no contact with her since she was born. In 2008 T applied for indefinite leave to remain. The Secretary of State made four decisions refusing the application. In respect of As interests, the Secretary of State considered that she could adapt to life and the school system in Ecuador, although she was unable to read or write Spanish.
HHJ Anthony Thornton QC upheld T’s application for judicial review. Where a decision to remove a parent would entail the child leaving with the parent, it was necessary to balance the reasons for refusal against the impact on the child. The child’s interests consisted of her upbringing and well-being, and whether it was reasonable to expect the child to live in another country. The child’s best interests were a primary consideration, but the strength of other considerations could outweigh the child’s best interests.
The nationality of the child was an important consideration, and the views of a child capable of forming her own views had to be heard and due weight given to them. The decision maker needed detailed information about A’s life in England, including details of where she had lived, her relationships with her mother and grandmother, educational history, social networks and aptitudes, and predictions for her further development if she stayed in England. That needed to be compared with what her life would be like if she lived and went to school in Ecuador. Someone other than T had to speak to A and explore with her in depth her feelings, attitudes and preferences. Detailed and up to date reports were needed from A’s school, church and any social group she was in. 

The information available to the Secretary of State had been woefully inadequate. Much of the missing information could have been obtained, and without it, it had not been possible for the decision maker to form a balanced view as to what was in A’s best interests. No weight appeared to have been given to the fact that A was as close as it was possible to be to being a British citizen without having acquired citizenship. She had always lived in England, she had no contact with Ecuador or with her father, and she was not proficient in Spanish. She was reported to be firmly and emotionally attached to England, with no wish to be displaced. The decision maker had made assumptions about T and about A’s ability to fit into the Ecuadorian school system and way of life without sufficient information on which to base those conclusions.
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Houseboats

Mew v Tristmire Ltd

[2011] EWCA Civ 912

Tristmire Ltd held a long lease of various plots of land at Bembridge Harbour on the Isle of Wight. During high tide, each plot was covered by the sea. The plots were each occupied by a houseboat. 
In 1993, M purchased one of the houseboats (called Emily) in 1993. Emily was a converted Second World War landing craft to which had been added a super-structure which made it watertight and habitable. It had originally floated on moorings, but subsequently had been allowed to rest on a wooden platform, which was supported by wooden piles driven into the bed of the harbour. The platform was provided by the site owner. Emily could only be removed from the platform by a crane with an extensive supporting cradle. It had mains services, including water, gas and electricity, though these could be readily disconnected.

Under the purchase agreement, M covenanted to “pay all harbour dues and any other fees, tolls or other sums due for mooring”. There was no assignment of the tenancy or licence of the plot. Initially, M paid a `site rent’ of £96 per quarter for the plot.

In 2007, Tristmire served notice of termination of licence and required M to deliver up possession of the plot. M contended that Emily was a `dwellinghouse’ and he was an assured tenant. Tristmire issued possession proceedings. The county court judge held that Emily had not become annexed to the land comprised in the plot and was not therefore a dwellinghouse. M was merely a licensee. He appealed to the Court of Appeal.
A tenancy can only be assured (or assured shorthold) if it is a tenancy of a dwelling-house which is let as a separate dwelling (s.1(1), Housing Act 1988). A structure which has been brought onto land may be a dwelling-house if it has a sufficient degree of attachment and annexation to the land: Elitestone Ltd v Morris (1997) 30 HLR 266 (which concerned a bungalow resting on concrete pillars). 

M’s appeal to the Court of Appeal was dismissed. There could only have been a tenancy if the houseboat (as well as the wooden platform) had become part of the land. If it remained a chattel which was removable (albeit with some difficulty) by the occupier, then the conditions for an assured tenancy were not satisfied. 
Annexation to the land was a question both of intention and degree. The houseboat and the platform were conceptually separate and were owned by different parties. The houseboat was designed to be moveable. The current state of repair of Emily was irrelevant. Whatever condition Emily might now be in, the judge had found that it was a structure which could have been removed without being dismantled or destroyed in the process. The overwhelming inference was that the licence or tenancy of the plot did not extend to the houseboat, but was limited to the plot and the supporting platform. The judge was right to conclude that the houseboat was not sufficiently attached or annexed to the land, and that M was not an assured tenant. 
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Community care and housing
R (SL) v Westminster CC

[2011] EWCA Civ 954

SL was an Iranian national who had claimed asylum in the United Kingdom. His claim for asylum was refused in January 2007. He became homeless in October 2009. In December 2009, he attempted suicide and was admitted to hospital. He was diagnosed as suffering from depression and post traumatic stress disorder and was discharged in April 2010. He applied to the Council for accommodation under section 21 of the National Assistance Act 1948.

The Council carried out an assessment of SL’s needs and concluded that he did not need “looking after”, although he did require assistance from a social worker (e.g. to facilitate access to counselling services and to monitor his mental state) and medical assistance from the NHS. His claim for judicial review was dismissed on the basis that his assessed needs did not amount to a “need for care and attention” within the meaning of s.21. His needs had been adequately assessed and were being met. 
SL’s appeal to the Court of Appeal was allowed. The judge had understated the nature and extent of the support provided by the Council. In monitoring SL’s mental state, the Council was doing something for SL which he could not do for himself. That was sufficient to engage s.21, NAA 1948.  It was not “reasonably practicable and efficacious” for the authority to give that support without also providing accommodation. 

Age assessment cases

 

R (FZ) v LB Croydon
[2011] EWCA Civ 59
 

FZ was an asylum seeker from Iran who claimed to be aged 17. He requested the Council to provide accommodation for him as a homeless `child in need’ under s.20 of the Children Act 1989. The Council, having interviewed him for the purposes of age assessment, concluded that he was 19 years old. 
In R (A) v Croydon LBC and Secretary of State for the Home Department [2009] UKSC 8, the Supreme Court held that where an applicant disputes the authority’s assessment of his age, he may apply for judicial review of that decision and the court should decide his age for itself.
FZ issued proceedings for judicial review, but was initially refused permission by the judge in the Administrative Court, on the basis that there was no realistic prospect that the court would conclude that he was younger than the authority had determined him to be.
FZ sought permission to appeal against that decision on the grounds that the authority was obliged to give him an opportunity to respond to findings which were adverse to his interests; that he was entitled to be accompanied by an appropriate adult during any interviews; and that the Administrative Court judge had applied too strict a test in refusing permission. Permission was granted to enable the Court of Appeal to give general guidance about how the decision of the Supreme Court in R (A) Croydon LBC should be applied.

The Court of Appeal upheld FZ’s appeal and ordered that the case be transferred to the Upper Tribunal. Where an authority was minded to reach a decision that was adverse to the applicant, it must give him a fair and proper opportunity to deal with important points before reaching any final conclusion. In the present case, FZ had not been informed of its conclusions until the assessment was complete. FZ was also entitled to have an appropriate adult present at any interview. 
The Court held that the judge dealing with the permission decision had applied too high a test. It was for the court to determine the young person’s age for itself and not merely to consider whether the authority had reached a lawful decision. The Court was not required to accept the authority’s conclusions on issues such as the applicant’s credibility
In requiring the Administrative Court to decide disputed questions of fact, the Supreme Court had not considered the burden which it was placing on the resources of that Court, which did not habitually decide questions of fact on contested oral evidence. In the majority of cases, it would be appropriate to transfer age assessment disputes to the Upper Tribunal, which had a sufficient jurisdiction in judicial review for this purpose.
CJ v Cardiff County Council
[2011] EWHC 23 (Admin)
 

CJ was an Afghan national who entered the UK illegally in August 2008. He claimed asylum and initially stated that he was 15 years old. Following investigations, the Council  determined that CJ was over 18 and possibly as old as 21. It therefore denied that it owed any duties to him as a `child in need’ under the Children Act.
The High Court, having heard detailed oral evidence from the claimant and other witnesses, found that the evidence was finely balanced. Neither party could satisfy the court as to their primary arguments: CJ could not prove that he was 15 when he entered the UK and the Council did not prove that he was over 18 when he first approached them for assistance. The decision therefore turned on who bore the burden of proof. The Court held that this rested with CJ as the claimant. He had to show that the Council had erred in not lawfully discharging their duties, and he had failed to do this. 






� See article 2(3)(b)(iii) of the Rent Officers (Housing Benefit Functions) Amendment Order 2010 





� See regulation 2(6)(a) of the Housing Benefit (Amendment) Regulations 2010. This amendment was made under powers contained in ss. 175 and 130A, Social Security Contributions and Benefits Act 1992.





� See Housing Benefit (Amendment) Regulations 2011 SI 2011/1736,


�  except in one very limited circumstance where a person started in registered employment after 1 April 2011 and became temporarily unable to work through illness or injury before the end of April.





�  s.50(9A) British Nationality Act 1981, inserted by Nationality Immigration and Asylum Act 2002 ss. 9(1), 162; commenced by SI 2006/1498.
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