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“The 2007 report by Professor John Hills stated that for over three decades, the aim of English Housing Policy could be summarised by the slogan ‘a decent home for all at a price within their means. Four years on, in a period of deep cuts to public subsidy for social housing, we may well decide to change the slogan to ‘a decent home for all at a price within our means” 

(Brian Johnson, Chief Executive, Moat housing association)

The Localism Bill
1. The Bill was introduced in the House of Commons on 13 December 2010. It is currently at Report stage in the House of Lords. The CLG has published a guide to the Bill: http://www.communities.gov.uk/publications/localgovernment/localismplainenglishguide. Those interested can follow the Report stage line by line at http://services.parliament.uk/bills/2010-11/localism.html. After the conclusion of consideration in the Lords, the Bill will return to the Commons and Royal Assent is expected later in the autumn. The purpose of this paper is to consider the impact of the Bill on the allocation of social housing.
Jargon

2. There are some 326 local housing authorities (LHAs) in England and Wales. Only 180 of these retain a stock of social housing
. Since 1 April 2010, these LHAs have been regulated by the Tenants Services Authority (TSA) under the Housing and Regeneration Act 2008 (H&RA 2008). Housing Associations, formerly Registered Social Landlords, are also regulated by the TSA. All social landlords regulated by the TSA are “registered providers”. Housing associations are also “private registered providers”, to distinguish them for the LHAs. To avoid confusion, this paper will refer the “LHAs” and “housing associations”. 
The Stock of Social Housing

3. On 1 April 2010, the following homes fell within the remit of the TSA
:


Provider



Homes Managed (approx)

Housing Associations (PRPs)


1,900,000


LHAs (retained stock)



1,300,000


Arms Length Management Organisations
   800,000

4. Every LHA is obliged to adopt an allocation scheme (s.167(1)) Housing Act (HA) 1996. However those 146 LHAs who no longer retain a stock of housing, are now only able to allocate accommodation by nominating applicants to accommodation held by housing associations. In 2010/11, housing associations granted 260,000 tenancies, substantially more than the 96,065 granted by LHAs
. Problems will increasingly arise when a LHA nominate an applicant to a housing association, but the landlord decline to accept the nomination. 
Trends in Housing
5. The mismatch between the demand for and supply of social housing will increase over the foreseeable future. In 2010, house building completions in England were 102,570, the lowest figure since 1923 and down 13% on 2009. Household projections show demand for housing increasing by 245,000 a year, whilst house building figures are less than half this figure
.
6. Home ownership levels have fallen in percentage terms in England from 70.9% in 2003/4 to 67.4% in 2009/10. Access to home ownership is increasingly outside the reach of the “squeezed middle”. There has been a corresponding increase in the private rented sector which may already have overtaken the social rented sector in England
.
7. Private Rents have increased way ahead of the rate of inflation. Private rents rose by 37% in real terms between 1995/6 and 2007/8 compared with 18% for housing associations and 9% for LHAs
. 
8. Those on benefits will face an increasing gap between the housing benefit that they receive for private rented accommodation and the rents that they are required to pay. In April 2011, the first tranche of changes were implemented albeit that they will only apply 9 months after the annual review date of any claim. These changes include caps on local housing allowance rates (i.e. £340 for a three bedroom dwelling, and a maxim of £400 for four bedroom or more), and a reduction in the local housing allowance rates to reflect the lowest 30% of rents in that area. Next April, the Welfare Reform Bill is due to come into effect. The total amount of benefits will be capped at £26k and CPI will be used to uprate the level of local housing allowances, rather than a sample of local private rents.

9. Homelessness is now increasing for the first time since September 2004. As a result of “homelessness prevention strategies” the number of homeless families in temporary accommodation steadily declined from its peak of 100,810 households.  The latest homelessness statistics for the quarter April/June show the following trends over the same quarter last year
:

· 22% increase in the number of people becoming homeless as a result of their private tenancies ending;

· 17% increase in the number of households accepted as homeless;

· 29% rise in the number of households in bed and breakfast accommodation;

· 12% fall in the private homes leased by social landlords as temporary accommodation 

The Social Tenancy

The Current Position
10. Security of tenure for council tenants was only introduced by the Housing Act 1980 which was codified in the HA 1985 (HA 1985). The Housing Act 1996 (HA 1996) gave LHAs the power to grant “introductory tenancies” (i.e. starter tenancies for a period of one year during which period the tenant would not enjoy security of tenure). Whilst LHAs have a discretion as to the level of rents charged (s.103 HA 1985), in practice, this has been subject to strict guidance from the government.
11. Tenants of housing associations have always sat uneasily between the public and private sectors. Housing Associations grant assured within the provisions of the Housing Act 1988, rather than secure tenancies. They have increasingly opted to grant assured shorthold tenancies (ASTs) as “starter tenancies” to mirror introductory tenancies granted by LHAs. Subject to the terms of their tenancy agreement, an assured tenant will has a right to refer any notice of increase in rent to a Rent Assessment Committee who will determine a “market rent”. In practice, housing associations have charged substantially less than market rents because they have also been subject to government guidance enforced through their regulatory body (now the TSA).
12. All social landlords are now subject to the same regulation by the TSA pursuant to the H&RA 2008. In March 2010, the TSA published its “regulatory framework for social housing in England from April 2010”
. The “tenancy standard” relates to rents, tenure and allocations.  Registered providers “shall offer and issue the most secure form of tenure compatible with the purpose of the housing and the sustainability of the community”.

13. In March 2001, the Department of Environment, Transport and Regions issued the “Guide to Social Rent Reforms” This set out the Government’s objective that rent setting in the social housing sector be brought onto a common system based on relative property values and local earnings levels. This was to apply to both LHAs and RSLs. In March 2001, the DETR issued “Guide to Social Rent Reforms” which formed the basis of the guidance issued by the Housing Corporation to Registered Social Landlords. On 10 November 2009, the CLG issued “The Direction on Regulatory Standards” which is the basis of the TSA’s “tenancy standard” on rents. Average rents charged by housing associations remain marginally higher than those charged by LHAs (£76 as opposed to £63pw)
. Social rents remain significantly lower than market rents – in London probably some 40% lower.

The Supply of Social Housing
14. On 9 December 2010, the Government announced that it is investing £4.5bn to deliver “up to 150,000 new affordable homes over the next 4 years”. This is a long way from meeting the needs of the “five million people languishing on waiting lists” (same announcement). The Government has cut the budget for new homes from £8.4bn to £4.5bn. In future, there will be no direct government grant for new social housing. Housing associations will rather have to borrow from the private money markets, financed by higher rents – namely tenancies at “affordable rents”, namely 80% of market rents. 
15. The National Housing Federation estimate that in order to finance these 150,000 new homes, housing associations will have to charge all these new tenants the higher rents, together with one in four tenants who move into their existing stock of social housing. The overall effect will be 307,000 less tenants paying social rents. These higher rents are likely to add £1.5bn to the housing benefit bill by the end of the spending review period
.

16. No change in primary legislation is required to enable housing associations to offer flexible tenancies at affordable rents. They already have sufficient flexibility to do so through assured short hold tenancies governed by HA 1988. The issue is rather regulatory standards set pursuant to the H&RA 2008 (currently by the TSA).
Social Housing Tenancy Reform (Clauses 137-153)
17. Clause 137 of the Bill requires all LHAs in England to prepare and publish tenancy strategies setting out the matters to which the registered providers of social housing in their districts are to have regard in formulating policies relating to: 
(a) the kinds of tenancies they grant,

(b) the circumstances in which they will grant a tenancy of a particular kind,

(c) where they grant tenancies for a term certain, the lengths of the terms,

and

(d) the circumstances in which they will grant a further tenancy on the coming to an end of an existing tenancy.

18. The tenancy strategy must summarise those policies or explain where they

may be found.  A LHA must publish its strategy within 12 months of the Act coming into force. A LHA must keep its tenancy strategy under review, and may modify or replace it from time to time.
19. Clause 141 gives LHAs the power to offer new “flexible tenancies” to new social tenants. A number of new sections (s.107A – 107E) are to be inserted in HA 1985. A flexible tenancy is a secure tenancy of a fixed term (not less than two years). The clause provides for the circumstances in which a new tenancy will be a flexible tenancy. It also provides for the process by which a landlord may offer and terminate a flexible tenancy as well as a tenant’s right to terminate. A prospective tenant has a statutory right of review of the prospective landlord’s decision about the length of the term of the tenancy. However, the only basis of the review is that the length is not in accordance with a policy of the prospective landlord. There is also a right of review of a decision to seek possession. 
20. The consultation response indicated that the majority of landlords (2/3rds of those who responded) favoured a flexible tenancy although the majority of those in favour felt that they would be likely to look to minimum of 5 year tenancies. 

The Regulation of Social Landlords

21. The TSA is to be abolished. Clause 168 transfers its functions to the Homes and Communities Agency (HCA). It will be recalled that “Every Tenant Matters: A review of social housing regulation” (Professor Martin Cave, June 2007), recommended the abolition of the Housing Corporation and the separation of its funding and regulatory functions. This was achieved through the H&RA 2008 which established the HCA and TSA. The new regulatory framework is scheduled for April 2012. This is just two years after the TSA started to regulate social landlords under its new regulatory framework.
22. On 13 April, 2011, the TSA revised its tenancy standard of April 2010 to enable housing associations to participate in the HCA’s 2011-15 Affordable Homes Programme Framework
. This enables housing associations to offer “affordable rent terms”. Where social landlords choose to let homes on affordable rent terms, they should ensure that those tenants are given a minimum tenancy period of no less than two years and shall offer reasonable advice and assistance to those tenants where that tenancy ends. The existing rent setting guidance does not apply. The revised standard provides that “affordable rent terms can only be used where a delivery agreement for new supply of social housing has been agreed under a new supply agreement entered into between a private registered provider and the HCA under the HCA’s 2011-15 Affordable Homes Programme Framework.”
23. On 7 July 2011, the CLG issued a consultation paper “Implementing social housing reform: directions to the Social Housing Regulator”
. The deadline for responses is 29 September. The Secretary of State intends to issue a direction to the social housing regulator in respect of tenure reform and rents, to allow social landlords to issue flexible tenancies. On 28 July
, Grant Shapps MP wrote indicating that in the light of concerns expressed during debate in the House of Lords, social landlords should only grant flexible tenancies for the minimum term of two years in exceptional circumstances. A term of five years would normally be appropriate. The direction also relates to tenancy involvement, quality of accommodation and mutual exchanges. Mutual exchanges are to be facilitated by an internet-based national scheme.
Part 7 - Homelessness

The Current Position

24. The current homelessness legislation dates back to the Housing (Homeless Persons) Act 1977, introduced as a Private Member’s Bill. This replaced support under the National Assistance Act 1948, which in turn had replaced the old poor law. The legislation was codified in the Housing Act 1985. This full housing duty owed to an applicant who was (i) homeless; (ii) in priority need; and (iii) had not become homeless intentionally, was to secure suitable accommodation for their occupation (s.65(2)). It was understood that this was “permanent” accommodation, usually the grant of a secure tenancy. In R v Brent LBC ex p Awua [1996] 1 AC 55, the House of Lords decided otherwise. The duty was not one to secure “permanent” or “settled” accommodation, but merely to secure “suitable accommodation”. It was for the authority to determine the period of time for which the accommodation should be secured having regard to the circumstances of the applicant.

25. The impact of Awua was short lived as the Housing Act 1996 had already been enacted. Section 193 initially imposed a temporary housing duty to secure suitable accommodation for the minimum period of two years. An authority had a discretion to extend the accommodation for a further period of two years having carried out a review under s.194. In practice this provision was honoured more in the breach than the observance. Authorities continued to secure accommodation after the two year period until the duty became discharged, normally by the offer of suitable accommodation under their allocation scheme. This situation was formalised by the Homelessness Act 2002.

26. At present the s.193 housing duty will be discharged if an applicant accepts a qualifying offer of an AST (s.193(7B). However, the applicant is currently free to reject such an offer without affecting the duty owed (s.193(7C)). 

The Localism Bill (Clauses 135-136)
27. Clause 135 permits a LHA to discharge the s.193 housing duty by a “private rented sector offer”. The tenancy offered must be a fixed term tenancy for a period of at least 12 months. The Secretary of State may, by Regulation, specify a minimum period of more than 12 months. 
28. If the homeless person faces eviction within 2 years of accepting the offer through no fault of his/her own, clause 136 provides that the full duty will revive even if the individual is no longer in priority need. Express provision is made where Authority A had referred the applicant to authority B under the local connection provisions. If the applicant re-applies to Authority A, the conditions for a further referral to Authority B will still be met (Clause 136(6)). 
29. An applicant has the right to request a review as to the suitability of accommodation offered by way of a private rented sector offer. The offer must be made in writing and the applicant must be informed of the consequences of accepting or refusing such an offer. An applicant may accept a review whether or not he has accepted the offer. The Bill is silent as to the contractual consequences should an applicant accept the offer of an AST which the authority subsequently finds, on review, to be unsuitable. 
30. The ability of an authority to discharge their s.193(2) duty by a private rented sector offer will depend upon:

(i) the willingness of private landlords to make such accommodation available given the changes in housing benefits which will increase the shortfall between the benefit payable and the rent due.

(ii) the suitability of the accommodation on grounds of affordability, given the shortfall between rent and housing benefit. LHAs must consider this having regard to the matters specified in the Homelessness (Suitability of Accommodation) Order 1996. The Homelessness Code of Guidance (July 2006) suggests that accommodation will not be suitable if the applicant’s net income, after payment of housing costs, would be significantly less than the level of income support or income-based job-seekers allowance (para 17.40). 

31. In boroughs such as Westminster and Kensington and Chelsea, it is unlikely that private rented accommodation will be affordable. If these authorities are to make private rented sector offers, they will need to identify accommodation outside their districts.
Allocations

Background to the Legislation
32. The legislative requirement that a local housing authority (LHA) should give a reasonable preference to those in greatest housing need can be traced back to the Housing Act 1935. Section 51(2) provided: “The authority shall secure that in the selection of their tenants a reasonable preference is given to persons who are occupying insanitary or overcrowded houses, have large families or are living in unsatisfactory housing conditions”. A similar provision was included in the Housing Act 1957. When the Housing (Homeless Persons) Act 1977, was enacted, the statutory homeless were included as a further category to whom a reasonable preference was being afforded. The Housing Act 1980 added the requirement that a LHA to publish a summary of its rules for determining priority as between applicants in the allocation of housing accommodation. Any member of the public was given a right to request a summary of these rules (free of charge), and a copy of the rules (on payment of a reasonable fee). This was subsequently codified in the Housing Act 1985.

33. The Housing Act 1996 was foreshadowed in the white paper “Our Future Homes” (June 1995). Through Part 6 (Allocations), the government sought to create a single route into social housing which should be “dynamic and focus on basic underlying need rather than immediate emergency”
. Part 6 required a LHA to (i) establish and maintain a housing register (s.162); and (ii) adopt an allocation scheme (s.167). Part 6 also introduced the concept of the “qualifying person” including those ineligible for accommodation because of their immigration status (s.161). Section 167(2) introduced the categories to whom “a reasonable preference was to be given. This did not include the statutory homeless, albeit that did include “people occupying housing accommodation which is temporary or occupied on insecure terms”.

34. The Homelessness Act 2002 (“the 2002 Act”) abolished the requirement to maintain a housing register. LHAs were encouraged to see themselves as “providers of a lettings service which is responsive to the needs and wishes of individuals, rather than purely as housing allocators”
. It was envisaged that the move towards Choice Based Lettings would result in LHAs becoming more akin to lettings agencies. This Act also amended the s.167(2) reasonable preference groups to include not only the homeless applicant to whom a full housing duty is owed (s.167(2)(b)), but also any person who is homeless within the meaning of Part 7. Transfer applicants were brought within Part 6, albeit that s.167(2) was not amended to include the housing management grounds which an authority would wish to include in any allocation scheme.  

35. In R (Ahmad) v Newham LBC [2009] UKHL 14; [2009] HLR 31, the House of Lords considered the statutory framework of Part 6 HA 1996 for the first time. Their Lordships reversed 13 years of jurisprudence that had established that an allocation scheme must have a rational mechanism to facilitate a composite assessment of housing need. Their Lordships recognised the complexity of the allocation process and the need for local decision-making. Lord Neuberger (at para 54) referred to “the yawning chasm between the supply of social housing and the demand for it from such large numbers of households with pressing needs”. “As a general proposition, it is undesirable for the courts to get involved in questions of how priorities are accorded in housing allocation policies”. However, Baroness Hale (at [14]) stressed that an allocation scheme must comply with the statutory requirement and with the general public law requirements of rationality. It must also be fairly operated and without unlawful discrimination.
36. Housing lawyers have traditionally been slow to bring challenges under Part 6. There has been only one reported case over the past year, namely, R (Babakani) v Westminster CC [2011] EWHC 1756 (Admin). This is further evidence of the reluctance of the Courts to interfere with the manner in which LHAs structure and implement their allocation schemes. Nicol J rejected an argument that a policy of automatically suspending an applicant on grounds of rent arrears, subject to a residual discretion to lift the same in “exceptional circumstances” constituted an unlawful fetter of discretion.

The Localism Bill (Clauses 132-134)
37. The amendments to Part 6 are currently set out in clauses 132-4 of the Bill. The amendments relate to England. In future, the current ss. 160(A) (Allocation only to eligible persons) and 167 (Allocation in accordance in allocation scheme) will only apply to Wales. 

38. Existing social tenants (namely secure, introductory or Housing Association tenants) will be taken out of the allocation framework (Clause 132, inserting a new s.159(4A)). This is intended to facilitate existing social tenants in securing transfers even if they do not fall within the reasonable preference categories. The government hopes that social landlords will work together to create greater mobility within the social sector. One example is chain lettings – an approach under which a large property released by an under-occupying household can be reserved for existing social rented tenants, while still leaving a void for someone on the waiting list at the end of the chain. Exiting Social tenants will also be able to apply under an authority’s allocation scheme where they do meet the reasonable preference criteria (the new s.159(4B)).
39.  LHAs will be given back the freedom to determine which categories of applicants should qualify to join their housing registers (Clause 133(7)). This will reverse the changes introduced by the 2002 Act and will enable LHAs to impose resident criteria or to exclude applicants with a poor tenancy record or who do not meet residence requirements.  None of the lessons of the past seem to have been learnt. The Shelter Report “Access Denied: The Exclusion of People in Need from Social Housing” (June 1998) highlighted the following problems:

(i) Local authorities have a vested interest in excluding applicants who do not live in their areas, thereby restricting social mobility. The current economic climate demands housing policies that facilitate such mobility to enable applicants to take up opportunities for employment. One authority in the survey reported that between 25% and 33% of all applicants did not meet their residence requirements. Such residential requirements may have significant adverse equality implications.

(ii) Those excluded may be the most vulnerable and have support needs. They may be disabled persons within the Equality Act 2010. Exclusions from social housing make it much harder for their needs to be met. Exclusions can conflict with the aims and responsibilities of other agencies such as social services departments or the probation service and can undermine community care policy, the rehabilitation of offender and multi-agency working. 

(iii) Blanket exclusions on grounds of conduct were being operated without any consideration of the personal circumstances of the applicant. Exclusions could be for unlimited periods. Applicants were being excluded on the basis of subjective judgments or unproven allegations. Applicants were being excluded for relatively small rent arrears, little account being taken for the reasons why they fell into debt. The fate of those excluded was often unmonitored and unknown.

40. A new s.166A replaces the current s.167 for England (Clause 134). The obligation on a LHA to have an allocation scheme remains (the new s.166A)). The existing reasonable preference groups remain (s.166A(3)). However, the flexibility within the existing legislation enables a LHA to adopt their own criteria in determining priorities. Thus Manchester have adopted an allocation scheme which gives additional priority to those who are employed or who are actively involved in their local communities as good citizens. 
41. In preparing or modifying their allocation scheme, a LHA must have regard to  their allocation scheme, have regard to (a) their current homelessness strategy under section 1 of the 2002 Act; (b) their current tenancy strategy under clause 137 of the Bill and (c) in the case of an authority that is a London borough council, the London housing strategy.
42. “A plain English guide to the Localism Bill” (CLG, June 2011) states that “authorities will continue to be obliged to ensure that social homes go to the most vulnerable in society and those who need it most” (at p.16). Time will show whether this proves correct. The government increasingly see the grant of a tenancy of social housing as a privilege to be earned; it is no longer a social right for those in greatest housing need.

43. The changes in the Localism Bill will reduce transparency in the allocation process, in that transfer will fall outside the allocation framework. The Bill will increase the discretion open to LHAs in determining who is entitled to apply for accommodation. Whilst an authority must continue to offer a right of review (the new s.166A(9)), there is no statutory framework for the conduct of such reviews. 
44. It seems that allocation challenges will be outside the scope of the housing categories in Schedule 1 of the Legal Aid, Sentencing and Punishment of Offenders Bill. However, they would be included with the judicial review category.
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� Statistics taken from the Explanatory Memorandum to SI 2010 No.844.


� statistics are taken from the Cave Report (June 2007)


� See Core Statistical Release 2010/11at www.tenantservicesauthority.org/upload/pdf/CORE_Statistical_Release_2010-2011.pdf


� Report by Chartered Institute of Housing (see Inside Housing 21.6.11)


� “The End of the Affair: implications of declining home ownership” (Andrew Heywood, The Smith Institute, June 2011)


� Whittaker “Squeezed Britain” (2010)


� See http://www.communities.gov.uk/publications/housing/homelessnessq22011


� Available at �HYPERLINK "http://www.tenantservicesauthority.org/upload/pdf/Regulatory_framework_from_2010.pdf"�www.tenantservicesauthority.org/upload/pdf/Regulatory_framework_from_2010.pdf�


� See Core Statistical Release 2010/11.


� See the report of the Building and Social Housing Foundation (Inside Housing, 17 January 2011).


� See www.tenantservicesauthority.org/upload/pdf/Decision_Statement_5_-_Final2.pdf


� See www.communities.gov.uk/documents/housing/pdf/1936126.pdf


� See www.communities.gov.uk/documents/housing/pdf/1956470.pdf


� Hansard (HC). Standing Committee G, Fifteenth Sitting, 12.3.1996, David Curry, Minister for Local Government, Housing and Urban Regeneration, col 588.


� Para 9.3 “Quality and Choice: A Decent Home for All” (DETR, April 2000).
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