Trends in Homelessness
Report: The Homelessness Monitor, Tracking the Impacts of Policy and Economic Change in England 2011-2013, Crisis with the Institute for Housing, Urban and Real Estate Research, Heriot-Watt University, September 2011.
The Homelessness Monitor is a three year study that will provide an independent analysis of the impact on homelessness of recent economic and policy developments in England. The key areas of interest are the homelessness consequences of the post-2007 economic recession, rising unemployment and the housing market downturn. The other main thrust of inquiry is the likely impacts of the welfare, housing and other social policy reforms, including cutbacks in public expenditure, being pursued by the Coalition Government elected in 2010.

Key Findings 
• This is a concerning time for homelessness in England: the simultaneous weakening of welfare protection and the national ‘housing settlement’, in a context of wider recessionary pressures and growing unemployment, seems likely to have a negative impact on many of those vulnerable to homelessness. 

• In particular, welfare reform – in combination with the economic downturn - seems certain to drive homelessness up in England over the next few years, as it will undermine the safety net that usually provides a ‘buffer’ between a loss of income, or a persistently low income, and homelessness, and will restrict access to the private rented sector for low income households. 

• Statistical analysis indicates that some aspects of ‘visible’ homelessness – including rough sleeping and statutory homelessness – have commenced a very recent upward trajectory. 

• With respect to hidden homelessness – concealed, sharing and overcrowded households - there are longer-term rising trends, starting before the current recession, and reflecting mainly housing affordability and demographic pressures. 

• Looking forward, the next two years may be a crucial time period over which ‘lagged’ impacts of the recession start to materialise, together with at least some of the effects of welfare and housing reform.
Gatekeeping
The correct approach

Local Government Ombudsman Focus Report: How councils can ensure justice for homeless people, July 2011 
Focus reports are a new style of themed publication published by the Local Government Ombudsmen on particular subjects of complaint. They draw on the lessons learnt from complaints the Ombudsman has investigated and include recommendations on good practice.  The first in the series concerns homelessness.

Homelessness prevention

Councils must produce plans for tackling homelessness, including measures for preventing people from becoming homeless in the first place. They must provide information free of charge.

Typical measures for homelessness prevention include:

· interviewing people who ask for help and advising on their options

· liaising with landlords to resolve problems that threaten a tenancy

· helping persuade landlords to accept vulnerable people as tenants

· advising tenants at risk of eviction on issues like benefits or debt management

· targeted advice for specific groups of people at risk of homelessness

· offering rent deposit schemes to assist people with the initial costs of a private tenancy

· using discretionary payments to prevent rental arrears by making up a shortfall between a tenant’s housing benefit and their rent

· offering family mediation to help a young person remain at home or return home, or to allow time for a planned move

· assisting people facing domestic violence by, for example, helping those who want to remain in their homes or by facilitating a move, and

· advising people who are about to leave prison.

Where a person is potentially homeless, councils can legitimately suggest solutions other than making a formal homelessness application. But these must be appropriate and acceptable to the individual. Councils must not try to avoid their obligations to people who are, or may be, homeless. So people must be made aware of their right to make an application if they wish to.

Under the heading “Priority areas for councils to improve” the report concludes:
We may criticise councils that:

· use homelessness prevention activity to block or delay the consideration of a homelessness application

· insist that applicants for help with homelessness must complete a specific form, or be interviewed by a specialist homelessness assessment officer

· place the burden of proof on the applicant – authorities should make their own enquiries when considering applications, or

· defer taking an application because the application appears to be a non-priority – any applicant claiming immediate homelessness should be assessed on the day.
Misfeasance in public office
R (Khazai) v Birmingham City Council [2010] EWHC 2576 (Admin)
15 October 2010

Following that judgment in R (Kelly) v BCC [2009] EWHC 3240 (Admin), the acting Head of Housing Needs sent an email to staff in which read: 
“Please note with immediate effect all single homeless who are presenting as homeless/roofless and Domestic Violence victims requiring refuge must be referred to the appropriate funded support service. We should not be completing a homeless application. 
The Council accepted that the instruction had been unlawful, prompting Foskett J to remark that this “was not a very promising start to the credibility of the Council’s factual case”.  The instruction was not fully and expressly withdrawn until a few weeks before the hearing, so had been in place for about five months.  The judge stated that he had “no doubt that, if it has not occurred since March this year, a thorough review of the procedures adopted should be undertaken with the benefit of high level legal advice”. Whilst granting declaratory relief in three of the cases and holding that the e-mail instruction had been unlawful and actions taken as a result of it had been unlawful as the council had accepted on the issue of the judicial review claims, Foskett J held that the officer responsible had not been guilty of misfeasance in public office. The claimant had not met the high threshold of proving that the officer who had issued the unlawful direction had acted with a state of mind of reckless indifference to the illegality of his act. The judge described that the direction as more "the product of oversight and ill-considered drafting than anything more sinister."

Use of the private sector
Hanton-Rhouila v Westminster CC [2010] EWCA Civ 1334; [2011] HLR 12
24 November 2010 

The claimant applied as homeless after being asked to leave the accommodation in which she had been staying with relatives.  She was placed in a hostel as interim housing accommodation pending a decision on her application.  She complained that the room was not suitable in the light of her medical condition (cancer) and was moved to another room in the hostel, but again complained it was unsuitable and unclean. 

The claimant was then assisted in finding accommodation under the authorities rent deposit scheme (the Home Finders Payment Scheme).  Prior to a decision on her homelessness application being made, she took a 12 month fixed term assured shorthold tenancy under the scheme with a private landlord. On the same day the Council notified her that she was no longer homeless and that it owed no duty.  She sought a review contending that she had not understood that taking the tenancy under the scheme would prejudice her homelessness application and that the accommodation was offered in discharge of the s188(1) duty.  

The review upheld the finding that she was not homeless and a judge dismissed an appeal from that decision. The Court of Appeal dismissed a second appeal. The claimant was plainly no longer homeless after she had taken the tenancy and the reviewing officer had been entitled to reject the suggestion that she had misunderstood the basis on which the private tenancy had been offered. 
Failure to provide interim accommodation
Local Government Ombudsman Complaint Birmingham City Council

20 December 2010

The complainant had been an asylum-seeker accommodated by the National Asylum Support Service (NASS). When he was granted leave to remain, the NASS accommodation was withdrawn and on 24 December 2009 he applied to the council for homelessness assistance. The notes taken by the council on that date recorded that the complainant had a heart problem which could be ‘very bad – mild to severe’ and that he ‘feels tired – cannot walk for long and heart beats uncontrollably’. The council declined to provide interim accommodation on the basis that it did not have reason to believe that he ‘may … have a priority need’: HA 1996 s188(1). The complainant slept rough until 4 January 2010 when he was able to see solicitors. On receipt of a judicial review pre-action protocol letter sent that day, the council agreed to provide interim accommodation. The Ombudsman found ‘it difficult to understand how’ the council had reached its initial decision in the light of the file notes. There had been maladministration in the handling of the homelessness application and in the delay in responding to a complaint about it. The council accepted recommendations that it apologise to the complainant and his solicitors and pay £600 compensation. 

Applications
Capacity
Public Services Ombudsman for Wales Complaint Cardiff County Council 2009/00981

15 March 2011

Miss S applied to the council for homelessness assistance when she and other members of her household were evicted from their accommodation. The council decided that in the light of her mental health problems and her diagnosis of schizophrenia, Miss S lacked the capacity to make a homelessness application (which is not a decision that carries a right to a statutory review or appeal): R v Tower Hamlets LBC ex p Begum [1993] AC 509, HL. 
A complaint was made by Miss S’s mother, 
The Ombudsman was critical of the process by which the Council had concluded that Miss S lacked capacity. He also raised concerns that the Council’s approach had left it open to the inference that its decision making process had been tainted by a wish to avoid accommodating Ms A. The Ombudsman also found failings in how the Council’s Social Services had dealt with Miss S’s case and was critical that it had not itself considered its section 21 NAA 1948 duties; particularly given that Miss S had been assigned a Social Worker since early 2007.
As well as a failure to adhere to its statutory duties, other failings identified in the report included: poor communication; a blinkered approach to considering Miss S’s case; and a lack of urgency or concern about Miss S’s housing predicament.

Amongst the Ombudsman’s recommendations were that within one month of the report being

finalised the Council’s Chief Executive should apologise to Ms A for the failings identified in the report. The Ombudsman also highlighted that had it not been for Miss S’s sudden death, he would have recommended a payment of £750 as appropriate redress for the injustice that the Council’s failings had caused Miss S. However, in the circumstances he expressed the hope that the Council would, in recognition of its shortcomings, consider making a £750 payment to an appropriate mental health charity operating within its area. He also requested that the Council should provide documentary evidence that it had either addressed the failings set out in the report or it should produce an action plan setting out how it intended to address those shortcomings within three months.
Eligibility

Zambrano v Office national de l’emploi C 34/09[2011] All ER (EC) 491

8 March 2011
The facts were that a Colombian couple had claimed asylum in Belgium and were refused, but never removed. They had two children in Belgium, both of whom were Belgian citizens. The father worked for a time but this was illegal work and after a raid on his employer he was sacked. He attempted and failed to claim unemployment benefits.

The questions for the Court were whether this factual situation gave rise to a right to work and/or a right to reside for the parents in order to protect the rights of the children. 

The Grand Chamber of the Court of Justice of the European union held that:

· Article 20 of the Treaty on the Functioning of the European Union (“TEFU”) confers the status of citizen of the Union on every person holding the nationality of a Member State. Since Mr Ruiz Zambrano’s second and third children possess Belgian nationality, the conditions for the acquisition of which it is for the Member State in question to lay down they undeniably enjoy that status 

· As the Court has stated several times, citizenship of the Union is intended to be the fundamental status of nationals of the Member States.

· In those circumstances, Article 20 TFEU precludes national measures which have the effect of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the Union. 
· A refusal to grant a right of residence to a third country national with dependent minor children in the Member State where those children are nationals and reside, and also a refusal to grant such a person a work permit, has such an effect.

· It must be assumed that such a refusal would lead to a situation where those children, citizens of the Union, would have to leave the territory of the Union in order to accompany their parents. Similarly, if a work permit were not granted to such a person, he would risk not having sufficient resources to provide for himself and his family, which would also result in the children, citizens of the Union, having to leave the territory of the Union. In those circumstances, those citizens of the Union would, as a result, be unable to exercise the substance of the rights conferred on them by virtue of their status as citizens of the Union.

· Accordingly, the answer to the questions referred is that Article 20 TFEU is to be interpreted as meaning that it precludes a Member State from refusing a third country national upon whom his minor children, who are European Union citizens, are dependent, a right of residence in the Member State of residence and nationality of those children, and from refusing to grant a work permit to that third country national, in so far as such decisions deprive those children of the genuine enjoyment of the substance of the rights attaching to the status of European Union citizen.
This would therefore seem to mean that any homeless applicant from outside the EU but who has dependent children who are British citizens, has the right to reside in the UK and is therefore eligible for homelessness assistance. 
Amin v Brent LBC Wandsworth County Court 7 July 2011 Legal Action August 2011 p41
The appellant was a Danish citizen.  At the date of her application she was unemployed and the Council found that she was not eligible.  Between that decision and the review decision she obtained work of 16 hours per week earning £92.80 per week.  The review was conducted by Mr Perdios of Housing Reviews Ltd (see reviews below), who found her income did not cover “reasonable living expenses” and therefore that the work was not “effective” so she was not a “worker” within the meaning or Art. 39 of the Treaty of Rome.

The appeal was allowed.  The question of whether work is “effective” is to be considered from the perspective of value of work to the employer not the employee.
Homelessness

Overcrowding
Hashi v Birmingham City Council Birmingham County Court 20 August 2010 Legal Action November 2010 p19
The claimant was the tenant of a small flat which she occupied with her three children. She applied to the council for homelessness assistance under HA 1996 Part VII on the basis that her home was so overcrowded that it was no longer reasonable to occupy it: s175(3).  Her solicitors submitted a report from an independent environmental health consultant who advised that while the property was not statutorily overcrowded within the meaning of HA 1985 Part X, there was a Category 1 ‘Crowding and Space’ hazard for the purposes of HA 2004.

The council decided that the claimant was not homeless because she did not meet ‘the prescribed assessment criteria for local authorities to consider’, i.e., the HA 1985 statutory overcrowding standards. On a review of that decision, the council arranged an inspection which found that there was a ‘significant Category 2 Crowding and Space hazard’. The reviewing officer upheld the earlier decision. 

HHJ Oliver Jones QC allowed an appeal and quashed that decision. He held that there had been either a total reliance or an over-reliance on the test of statutory overcrowding which ‘was wholly wrong’ and that there had been a failure to give a rational explanation for rejecting the independent advice in favour of the council’s own assessment of the degree of hazard.  Although a reviewing officer could prefer the latter, s/he was obliged to give reasons for doing so.  In addition the reviewing officer had taken into account an irrelevant consideration, namely that the claimant had been awarded priority points for overcrowding on the council’s allocation scheme. The real issue for determination was whether or not it was reasonable for the claimant to continue in occupation. 
The judge commended the Regulation of ‘crowding and space’ in residential premises guidance (LACoRS, June 2009) as an ‘essential tool’ in the assessment of overcrowding. 

http://www.lacors.gov.uk/lacors/upload/22755.pdf

Reasonable to continue to occupy
Nagi v Birmingham City Council [2010] EWCA Civ 1391

27 October 2010

The applicant sought homelessness assistance on the basis that his wife’s medical condition meant that it was no longer reasonable to continue to occupy their accommodation and that he was therefore ‘homeless’: HA 1996 s175(3). She had epilepsy and a mobility problem because of a bad leg and back. The accommodation had to be accessed by a steep slope and had internal stairs. The council took advice from Dr Keen of Now Medical who indicated that the accommodation was not unsuitable. A reviewing officer decided that the applicant was not homeless. 
HHJ Robert Owen QC dismissed an appeal. Arden LJ refused permission to bring a second appeal as the case raised no important point of practice or principle. The advice given to the council had not been vitiated by language referring to whether the accommodation was ‘suitable’ instead of addressing whether it was ‘reasonable’ to continue to occupy the accommodation. 

Hemans v Windsor and Maidenhead RBC 2011] EWCA Civ 374; [2011] HLR 25
2 March 2011

A married couple and their child lived in Ministry of Defence (MoD) accommodation provided to the husband as a serviceman. Mr H attacked his wife who fled the accommodation with the child and obtained a private tenancy some distance away.  Mr H was discharged from the Army and the MoD gave notice to quit.  The couple subsequently reconciled and applied to the council as homeless. It decided that they were not ‘homeless’ because they could live in the wife’s accommodation. 
On appeal it was argued that Mr H was homeless and that it was not reasonable for Mrs H to continue to occupy her home.  The Judge allowed the appeal finding that the accommodation was not available for the husband and that he was homeless, but dismissed the second argument.  

The council appealed. The wife cross appealed on the ground that it was not reasonable to continue to occupy the accommodation as it had been provided only as temporary accommodation in a crisis and she needed to return to her job in the council’s area. 
The Court of Appeal allowed the appeal and the cross-appeal. The judge had erred in holding, on the facts, that the husband could not occupy the wife’s property. However, the reviewing officer had not dealt adequately with the question of whether or not it would be reasonable for the wife to remain in occupation of the property.  Accordingly the appeal was remitted for reconsideration by the Council.  

Definition of violence
Yemshaw v Hounslow LBC [2011] UKSC 3; [2011] HLR 16
26 January 2011

The appellant left her matrimonial home with her two young children and applied for homelessness assistance from the council. She said that she had left because of her husband’s behaviour. Although he had not assaulted her physically, or threatened to do so, he had shouted at her in front of the children to such extent that she had had to retreat to a bedroom with the children and she had not been given housekeeping money. She was worried that if she returned home she would be hit or that he would take the children away. At interview she said that her husband hated her and she suspected he was seeing another woman.

Hounslow decided that this did not to amount to ‘violence’ or ‘threats of violence’ sufficient to deem her to be homeless under HA 1996 s177(1) and that it was reasonable for her to remain in the matrimonial home: s175(3).  The reviewing officer applied Danesh v Kensington and Chelsea RLBC [2006] EWCA Civ 1404 (in which the Court of Appeal had held that ‘violence’ referred only to physical contact) rather than the definition of violence contained in the Code of Guidance.  The appeals to the county court and Court of Appeal were dismissed on the same basis.

 The Supreme Court allowed a further appeal and expressly overruled Danesh. It held that the word ‘violence’ was not a term of art and its meaning could change and develop over time. Whatever ‘violence’ had meant in 1977, when it was first used in homelessness legislation, it should now be taken to embrace physical violence, threatening or intimidating behaviour and any other form of abuse which, directly or indirectly, may give rise to the risk of harm. In short, it covered deliberate conduct that may cause psychological harm. The word bore the same meaning when used in HA 1996 s198 (dealing with local connection referral). Therefore the modern guidance contained in the code of guidance represented the correct legal position. The review decision was quashed and remitted to Hounslow to reconsider and to decide. 

16 – 17 year olds

Children Act duties

R (Ambrose) v Westminster CC, CO/7671/2010(CO/7671/2010) 13 May 2011 Legal Action July 2011 p21

13 May 2011

The claimant applied to Westminster for homelessness assistance for herself and her stepson. The council arranged temporary accommodation for her in Hackney but eventually decided that it did not owe her the main housing duty. On the stepson's application for accommodation under the Children Act 1989, the council said that the relevant children's services authority was Hackney. The claimant sought judicial review. Westminster later conceded that there had been an error and it agreed to arrange accommodation under its Children Act powers. It declined to pay the costs. The High Court ordered that although the claim would be discontinued, Westminster should pay the costs. 

R (TG) V Lambeth [2011] EWCA Civ 526
6 May 2011

Lambeth provided accommodation for the Claimant between March and October 2006 when he was aged 16.  The accommodation was ostensibly provided by Lambeth as a local housing authority pursuant to its interim duty under the homelessness provisions of the Housing Act 1996 section 188.  Lambeth conceded that "in all probability" the accommodation should have been provided by it as a children's services authority pursuant to a duty under the Children Act 1989 section 20. The question was whether the law could treat or deem the accommodation to have been provided under section 20 so that the claimant had the rights enjoyed by a care-leaver. 
His claim was dismissed in the High Court but the Court of Appeal allowed an appeal on the facts.  It held that the case revealed a serious absence of co-ordination within Lambeth between its housing department and its children's services department and that the circumstances advertised the need for all local authorities to take urgent steps to remedy any such failures in their own services. 
Priority Need

Vulnerability

Hussain v Hounslow LBC [2010] EW Misc 15 (CC); 1 December 2010 Legal Action January 2011 p37
The applicant sought homelessness assistance on the basis that her medical condition made her vulnerable: HA 1996 s189(1)(c). The council decided that she did not have a priority need and that decision was upheld on review. Recorder West-Knights QC allowed an appeal. The reviewing officer had not addressed the references in the medical reports to the applicant’s potential to suffer dizziness and a consequent risk of falling, which had been relevant considerations in the assessment of whether or not she was vulnerable. 

Resident children

Oxford City Council v Bull [2011] EWCA Civ 609

18 May 2011

Mr and Mrs Bull separated. Mrs Bull remained in the matrimonial home with the children and Mr Bull moved out to a single room in a shared house. Later, the children decided that they wanted to live with their father. He allowed them to move in with him but the landlord served notice to quit.

Upon making an application as homeless, Mr Bull and the children were placed in interim accommodation together.  In the course of their enquiries the authority obtained a letter from Mrs Bull stating that the children were only intending to stay with Mr Bull for limited periods of time.

The authority on review decided that the children resided with their mother and that the period spent with their father in the interim accommodation could not constitute residence with him, so he was not in priority need; and that Mr Bull’s actions in allowing the children to move into his rented room had made eviction from that room inevitable, so was intentionally homeless. 
On appeal, HHJ Harris QC varied the decision to one that Mr Bull was in priority need and had not become homeless intentionally.  The authority appealed and the Court of Appeal allowed a second appeal, in part. It held that: 

·  Mr Bull was in priority need at the date of the reviewing officer’s decision because the children were in fact residing with him in the interim accommodation: HA 1996 s189(1)(b). The reviewing officer had to take account of factual matters arising after the date of the application for assistance: Mohamed v Hammersmith and Fulham LBC [2001] UKHL 57; [2002] 1 AC 547; 

· on the facts, the council was entitled to find that Mr Bull became homeless intentionally: HA 1996 s191. The children had a satisfactory home with their mother where they could have continued living. The father’s agreement that he would accede to their wish to live with him caused the loss of his accommodation which it would otherwise have been reasonable for him to continue to occupy alone (distinguishing R v Hillingdon LBC ex p Islam [1983] AC 688).  

Intentionally homeless 

Disability discrimination
Pieretti v Enfield LBC [2010] EWCA Civ 1104
12 October 2010 

The claimants were husband and wife. On their eviction from private rented accommodation they both applied to the council for assistance under the homelessness provisions of the Housing Act 1996 (Part VII). Their GP supplied the council with a report on each of them indicating that both had disabilities. The council decided that they had become homeless intentionally. 
The issue on appeal was whether the duty currently set out in subsection (1) of s.49A of the Disability Discrimination Act 1995 (which will be replaced in stronger and wider terms by s.149 of the Equality Act 2010) apply to the discharge of duties, and to the exercise of powers, by local housing authorities under Part VII.

The Court of Appeal held that the duty in s.49A(1) applies to local authorities in carrying out their functions – all of their functions – under Part VII of the Act of 1996. Three areas in particular were identified: priority need, intentionality and the suitability of accommodation.  The reviewing officer in this case had failed to take the duty into account notwithstanding its relevance to the question of whether, given their disabilities, the claimants' acts or omissions had been 'deliberate'. 
Failure to consider relevant facts and the Code

Mondeh v Southwark LBC Lambeth County Court 25 August 2010 Legal Action November 2010 p19
The claimant was an assured shorthold tenant of a one-bedroom flat which he occupied with his wife and their two children. The landlord served notice seeking possession under HA 1988 s21. A few weeks after it expired, the claimant left. The claimant then applied to the council for homelessness assistance. His application form referred to an ‘illegal eviction’ and to the landlord using force. The council decided that he had become homeless intentionally. On a review of that decision, the claimant was interviewed and gave further details of racial abuse and harassment that had escalated after service of the notice. He said that it had got so bad that he had had to leave. The reviewing officer upheld the original decision noting that the claimant had not given a full account until after the council’s initial adverse decision. 
HHJ Welchman allowed the appeal and quashed the review decision. He held that: 
· The failure to give the full information earlier was readily explained by the council’s lack of further inquiry into the information initially provided on application. The reviewing officer had not been justified in finding that it suggested that the claimant’s account was unreliable. 

·  The reviewing officer’s decision, while noting the fact that the claimant had earlier coped with the landlord’s conduct, had failed to address the real question of whether it would have been reasonable to have remained at the point at which he left. The fact that he had coped earlier was not necessarily evidence that he could have continued to do so. 

· The review decision failed to mention the Homelessness code of guidance for local authorities (July 2006) para 8.32, which provides: … where a person applies for accommodation or assistance in obtaining accommodation, and: (a) the person is an assured shorthold tenant who has received proper notice in accordance with s21 of the Housing Act 1988; (b) the housing authority is satisfied that the landlord intends to seek possession; and (c) there would be no defence to an application for a possession order; then it is unlikely to be reasonable for the applicant to continue to occupy the accommodation beyond the date given in the s21 notice, unless the housing authority is taking steps to persuade the landlord to withdraw the notice or allow the tenant to continue to occupy the accommodation for a reasonable period to provide an opportunity for alternative accommodation to be found. While the guidance was not binding and a reviewing officer was free to depart from it, the officer should have at least addressed the guidance and given reasons for departing from it. 
Code of Guidance

Ellis v Angus Council [2011] CSOH 44

4 March 2011

The claimant was a young woman with a depressive illness. She was an assured shorthold tenant receiving HB, but failed to pay her benefit over to her landlord. She was evicted for arrears of rent. She applied to the council for homelessness assistance. The council decided that she had become homeless intentionally and that decision was upheld on review. 
The relevant part of the Code of guidance on homelessness for Scottish local housing authorities stated that: 
“Failed tenancies are a common occurrence for young people when they first leave home, especially if they have not had much in the way of support to sustain a tenancy. Local authorities should consider the position sensitively and only make a finding of intentionality where there is compelling evidence that the applicant deliberately refused to accept advice or engage with agencies who could provide support and were aware of the consequences of their actions” (para 7.18 of the code). 
The claimant sought a judicial review on the basis that the council had failed to have regard to the guidance and the guidance was not mentioned in the relevant decision letters. Lord Tyre dismissed the claim. He held that although the council was required to have regard to the code, the guidance it contained was not binding; and it was not necessary for the decision maker to refer to a provision of the code if s/he did not consider it applicable to the circumstances of the case.  

Local Connection
Other special reason
X v Ealing LBC Brentford County Court 14 July 2010 Legal Action November 2010 p19
The claimant and her children fled their homeland and applied for asylum in the UK. They were provided with National Asylum Support Service (NASS) accommodation in the north of England. When the claimant’s application for asylum was granted, she was required to leave the NASS accommodation. 

The claimant decided to apply for homelessness assistance in Ealing because her daughter had secured a bursary to study at a private school in its area. The council provided interim accommodation in Hounslow while it considered her application. Ealing decided that it owed the main housing duty (HA 1996 s193) but that the claimant had no connection with its area (HA 1996 s199). The council notified her that it had decided to refer her application to the authority for the area in which NASS had earlier placed her.  The decision was upheld on review. The reviewing officer was not satisfied that the school place amounted to ‘special circumstances’ sufficient to give rise to a local connection with its area: s199 (1) (d). 
HHJ Powles QC allowed an appeal and varied the decision to one that the claimant did have a connection with Ealing. He held that there had been two errors in the reviewing officer’s decision: 

· The officer had asked first whether or not there were special circumstances that could give rise to a local connection, answered that in the negative and then decided that there was no local connection. The correct approach was to ask first whether or not an applicant had a real connection with an area (see R v Eastleigh BC ex p Betts [1983] 2 AC 613) and then whether or not that connection arose by reason of any of the factors in section 199(1). 

·  Had the question been asked in that way, no reasonable authority could have decided otherwise than that the claimant had a connection with Ealing. By the date of the review decision, her child had been in school there for three months. The claimant had chosen specifically to seek housing in Ealing for that reason and was living as close to the school as she could. It was irrational to suggest that she had no connection with Ealing given that this was the only area of the UK with which she had had a connection by choice. The background of the successful asylum application and the award of the school place were plainly ‘special circumstances’ within section 199(1)(d).  

Discharge of duties
Suitability
Watson v Wandsworth LBC [2010] EWCA Civ 1558; [2011] HLR 9
12 October 2010

The council accepted that it owed the claimant the main housing duty under the homelessness provisions and made her an offer of accommodation in its area.  The claimant rejected the offer as unsuitable because she feared violence from a previous attacker or his associates living in that part of the council's district.  A reviewing officer decided that there was no evidence to substantiate her fears and that the offer was 'suitable'.  Miss Recorder Wright allowed the appeal finding the decision perverse.  

The Court of Appeal allowed an unopposed second appeal by the council. The recorder had set out the correct approach in law to a statutory appeal but had been wrong then, in effect, to substitute her own view of the matter for the decision of the council. It had made no error of law. 
Thompson v Mendip DC Taunton County Court 3 December 2010 Legal Action April 2011 p31
Ms Thompson, aged 42, had been a Traveller for more than 20 years, living ‘on the road’ and in adapted vehicles.  In early 2008, she moved on to council land without authority and was served with a removal direction, but remained in occupation.  She applied for homelessness assistance and, in April 2009, the council accepted that it owed the main housing duty: HA 1996 s193(2).  In December 2009, it offered conventional housing as temporary accommodation in performance of that duty.  Ms Thompson sought a review, contending that such accommodation was unsuitable. 
On review, the council decided that the accommodation was suitable. HHJ Bromilow allowed an appeal and quashed the reviewing officer’s decision. He held that: 
· in the face of medical evidence that a move to conventional accommodation would worsen Ms Thompson’s mild to moderate severity depressive illness, the conclusion that the offer was ‘suitable’ was unreasonable in the Wednesbury sense;
· the reviewing officer had failed to make reasonable enquiries into the availability of suitable sites for a Traveller or had ignored available information; and
·  the decision on review had been based on a misdirection of law about the impact of Codona v Mid-Bedfordshire DC [2004] EWCA Civ 925; [2005] LGR 241. That judgment dealt with urgent situations in which conventional accommodation might be suitable for a Traveller. There were no circumstances of urgency in the making of the offer in the present case.   

Suitability and reasonable to accept
McQuillan v Tower Hamlets LBC, Bow County Court 14 April 2011, Legal Action August 2011 p40
The applicant had previously been in a violent and abusive relationship with a man.  The Council made an offer of a tenancy pursuant to Part VI of the Housing Act 1996 following a successful homelessness application which was located about 1.5 miles from, the man’s home.  On review the Council decided it was suitable and reasonable for her to have accepted.  The reviewing officer had taken into account representations that the accommodation was unsuitable due to anxiety and depression but, following advice from Dr Keen, had decided it was suitable.
Although the reviewing officer had made an objective assessment of the medical evidence for the purpose of deciding suitability, the issue was whether it was reasonable to accept the accommodation required a decision on whether or not, subjectively, the applicant’s belief that her anxiety and depression about her circumstances would be adversely affected was genuine.  Had such an approach been taken the inevitable outcome was a finding that it was not reasonable to expect her to accept the offer.  Therefore the decision was varied to one that the section 193 duty had not ceased.
Section 193(5) or qualifying offer
Vilvarasa v Harrow LBC [2010] EWCA Civ 1278; [2011] HLR 11
16 November 2010
The council accepted that it owed the claimant the main housing duty under the homelessness provisions of HA 1996 Part VII: s193. On 19 July 2009 it advised him that it would perform the duty by arranging an assured short hold tenancy, that he could request a review of suitability but if the authority decided that the offer was suitable then the duty to him would cease.  

The offer was made one month later.  He viewed the property and rejected it as not suitable for his needs.  On review the council decided that it was suitable and reasonable to accept. 

HHJ McDowall dismissed an appeal. 
The claimant appealed to the Court of Appeal on the basis that the totality of the council’s correspondence suggested that the offer made was a ‘qualifying offer’ of an assured short hold tenancy designed to release the council from its duty and which the claimant would have been entitled to reject as of right: s193(7B) and (7C) and alternatively that the consequence of refusing a suitable offer must be communicated when the offer is made.


The Court of Appeal dismissed the appeal.  The council had throughout been making the offer under section 193(5) as a method of performing its duty to secure temporary accommodation and the reference to reasonable to accept was a minor one.  It also held that for section 193(5) it is not necessary to warn the applicant of the consequence of refusal when the offer was made; the requirements are met if the applicant is given the warning sometime prior to the offer.

Single dwelling
Sharif v Camden LBC [2011] EWCA Civ 463; [2011] HLR 32
20 April 2011
The appellant lived together with her father, who was not in good health and for whom she acted as a carer, and her younger sister, who was a minor.  Camden accepted that it owed a full housing duty to the appellant under Part VII of the Act.  Camden secured temporary accommodation for all three of them in a private sector three bedroom house in the Tottenham area of London, where they lived from October 2004.  In November 2009 Camden offered the appellant by way of further temporary accommodation two separate flats, in a building used as a hostel by Camden.  One of the flats could accommodate two single people, and the other was suitable for one person.  The intention was that one would be occupied by the appellant and her sister, and the other would be occupied by the appellant’s father.  The flats were some yards apart, but on the same floor.  Camden notified the appellant that it considered the flats were suitable accommodation for her and her household under section 193(5) of the Act. The County Court dismissed the appeal.

The Court of Appeal allowed the appeal and decided that the statutory obligation to provide accommodation for an applicant "together with" other household members could not lawfully be performed by the provision of two separate self-contained units. The expression “together with” in section 176(a) is to be given its ordinary meaning.

The giving of reasons
Akhtar v Birmingham City Council [2011] EWCA Civ 383; [2011] HLR 28
12 April 2011
Birmingham owed the claimant the main housing duty under the homelessness provisions: HA 1996 s193.  It made her an offer of a tenancy of council accommodation which she refused.  The council decided that its duty had been discharged by the refusal: section 193(7). The claimant sought a review that the offered property had not been suitable on two grounds: 

· its small size; and 
· its location in a particular part of the city. 
A reviewing officer found that the property had not been suitable.  File notes recorded that the officer had accepted that the family required larger accommodation.  However the decision letter did not contain any reasons for upholding the review.  

The council then offered a second larger property in the same area of the city.  The claimant again refused and sought a review on the basis that the second property was unsuitable by reason of its size and location.  The reviewing officer upheld a decision that the second offer had discharged the council’s duty.  HHJ Worster dismissed an appeal and the Court of Appeal dismissed a second appeal. 

The court held that as the first review had succeeded, there had been no duty to give reasons for the successful review outcome: sections 202–203. It had not therefore been necessary to spell out that the first review had only dealt with size and not location. Nor was there a duty in making a second offer to indicate expressly why the review of an earlier offer had succeeded. 

Reviews

Extent of the review
Nazmi v Brent LBC [2011] EWCA Civ 283; [2011] HLR 20
26 January 2011
The appellants complained about living in fear from gang related violence in the accommodation provided to them following acceptance of a full housing duty.  The authority offered alternative accommodation and told them that if they did not accept the offer their duty would cease under section 193(5).  The appellants sought a review without any assistance.  The letter set out why they considered the accommodation unsuitable and ended by saying "Finally I ask you please to offer us a permanent accommodation for us, but until that time we can wait in our current flat."
On appeal it was argued that that was a request for a review not just to the suitability of the property but a review also of the local authority's decision, which they had indicated that they were going to make if the property was rejected, that their duty towards the family was discharged.  The local authority contended that the letter sought only a section 202 review with regard to the suitability of the accommodation and not of the discharge question.  An appeal to the County Court was dismissed.

In quashing the decision, the Court of Appeal held that it was impossible to construe the final passage in Mrs Nzami's letter as anything other than a request that the reviewing officer should look not only at the question of whether the accommodation in was suitable but also at the question of whether the local authority had validly discharged its duty.
Notification of decisions

Dragic v Wandsworth LBC High Court (QB) 21 January 2011
Mr Dragic requested a s.202 review of suitability, which was carried out.  The decision letter was dated 23 March 2010 and sent to his solicitors.  It was held, by the first instance appeal court, that notification would therefore have taken place on 25 March 2010, giving a deadline for the filing of appellant’s notice of 14 April 2010.  His new solicitors sent the Appellant’s Notice to the Court on 16 April and issued on 19 April. In directions, the Circuit Judge noted that an application to extend time to appeal had not been made until 5 July 2010. 
The Circuit Judge held that the appeal was made out of time. Mr Justice Supperstone  rejected the appellant’s argument that notification had to be to the applicant.  Notification to an agent was sufficient where the agent was authorized, or may be presumed to be authorized, to receive the document.

Dharmaraj v Hounslow LBC [2011] EWCA Civ 312; [2011] HLR 18

24 January 2011
Mr Dharmaraj was found to be intentionally homeless and sought a review of that decision.  On 28 September 2009, the review officer faxed a 7 page decision to Mr D’s solicitors.  The review upheld the s.184 decision.  At the end of the letter, it stated that the applicant had “21 days from the date of this letter” to appeal on a point of law.

On 13 October 2009, notice of appeal under s.204 was issued.  There were two grounds for appeal.  Firstly that the appellant was entitled to appeal against the original decision rather than the review decision because he had not been notified of the latter, as the authority had to notify the applicant not his solicitors.  Secondly the review decision was defective as it stated he had 21 days to apply from the date of the letter, instead of 21 days of the date of notification.
The appeal was dismissed on both grounds by HHJ Mitchell at Central London County Court. Following Dragic the Court of Appeal held that notification of a review decision may be given to the applicant’s agent.  As the decision letter was given on the same day it was immaterial that it stated that the time limit was 21 days from the date of the letter rather than notification.

Oral representations
Makisi v Birmingham CC, Yosief v Birmingham CC, Nagi v Birmingham CC [2011] EWCA Civ 355; [2011] HLR 27
31 March 2011

In these three linked appeals the issue was what was required by way of "oral representations" on a review, where a review is being conducted as a result of a 'deficiency or irregularity' in a council's initial decision on the application (Reg. 8 of the Allocation of Housing and Homelessness (Review) Regulations 1999). 
In Makisi and Yosief the reviews officer had accepted that Reg. 8 was engaged; in Nagi it was disputed.
The council had decided that the right to make oral representations could be met by allowing applicants to speak to the reviewing officer by telephone (with an on-line interpreter if necessary) unless there were "genuine practical reasons" why any submissions could not be made by telephone. All three appellants asked for face-to-face oral hearings. Their requests were declined. Their appeals to the county courts were dismissed. All parties accepted that the term 'oral representations' is wide enough to embrace representations made both by telephone calls and face-to-face meetings. The real issue was whether the applicant or the council could decide whether there should be a meeting. 
The Court of Appeal held that the applicants had a right to insist on an oral hearing. This did not mean that there was any right to call and examine witnesses, but it did mean that an applicant had a right to insist on a meeting between the reviewing officer, the applicant and any representative of the applicant. In Mr Nagi’s case, while highly critical of the form and content of the council’s initial decision, the Court of Appeal was not prepared to hold that it was deficient or irregular.  However, the council’s decision was flawed on the facts and was set aside on other grounds.  

Contracting out

Karaj v Three Rivers DC [2011] EWCA Civ 768, Legal Action August 2011 p41
See below Appeals.
Appeals

Second appeals
Bathaei v Ealing LBC [2011] EWCA Civ 934
6 July 2011

The council reached a decision, on a homelessness review, that an offer of accommodation made to Mr Bathaei was "suitable". The county court dismissed his appeal from that decision. The Court of Appeal dismissed a renewed application for permission to bring a second appeal. The Master of the Rolls said such second appeals "are really renewed appeals against the review decision, rather than against the judge's decision, in the same way as appeals against decisions of the Employment Appeal Tribunal often are really reconsiderations of the decisions of the Employment Tribunal." The review decision was "unusually full, careful and well-reasoned" and the grounds of appeal disclosed no error of law in it.
Karaj v Three Rivers DC [2011] EWCA Civ 768, Legal Action August 2011 p41
13 June 2011

A review decision was made by Mr Perdios of Housing Reviews Ltd.  The point taken on appeal was that he had no legal authority to make a review decision for the Council.  The appeal was dismissed.  On a renewed application for permission to bring a second appeal the Court of Appeal was satisfied that an appeal on the point was seriously arguable.  However the appellant had to meet the additional threshold for a second appeal in CPR 52.13.
Rimer LJ said that:

“[the judge’s] judgment reflects not only the first judicial consideration of the contracting out point but what is to date the only consideration of it.  In those circumstances to regard what would in form be a second appeal to the Court of Appeal as a true second appeal, appears to me to be unsound.  It would in substance be a first appeal.”

Permission was granted.
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