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Homelessness

Key change permits homelessness duties to be discharged by offers of accommodation in the private sector.

Done by amendments to s193.

Amending ss7AA-7AC (inserted by Housing & Regeneration Act 2008) allows private sector accommodation to be offered to discharge the duty.  Removal of 7C makes rejection of an offer impossible.  7F is rewritten to limit final offers by removing the statement regarding reasonableness of accepting the offer and setting out more limited grounds for refusal.

Specific requirement of the offer

From the authority:

Written advice of the consequences of the acceptance and refusal of the offer and the right of appeal

Advice as to the consequences of a further application within 2 years

From the landlord:

The landlord must offer an AST with a term of not less than 12 months

The offer must be made under an agreement with the local authority

Rehousing Duty

Where a private sector offer has been accepted if the tenant represents within 2 years for rehousing he will be owed a duty provided that he has not become homeless intentionally.  Notably if an s21 notice is served then the person is threatened with homelessness from the date of service and actually homeless from the date of expiry.  Presumably this means rehousing will occur without the need for possession proceedings by the landlord in these cases which is a significant improvement.  It is also possible to make a referral to another authority under s198.

Concerns

Although the term must be for 12 months there is no reason why it cannot have a break clause which becomes effective after 6 months.

The removal of the reasonableness criteria is an issue raised by Crisis.  Private sector may be unsuitable for some tenants and there is no grounds to reject a tenancy on that basis.

A canny authority will arrange that all private tenancy offers are for 24 months to remove their duty altogether.

The extra pressure on the PRS may actually harm low income households who are at the bottom end of the PRS but are not eligible for help.  May be pushed out by an increase in council supplied tenants.

Ombudsman

Unification of complaints about all social housing providers under the aegis of the Housing Ombudsman service.

New role for “designated persons” to consider a complaint first and then elect to refer to Ombudsman.  Designated persons are MPs, Local Housing Authority Councillors, and designated tenant panels.

Designated tenant panels (HA 1996, Sched 2, para 7C) are groups of tenants recognised by the provider.  May be more than one such group.

Complaints do not have to go through designated persons.  Can go through provider's complaints process first and then move on to Ombudsman.  Must complain onwards within 8 weeks of finish of 

providers complaints process.

Enforcement by way of Ombudsman applying to the Court for treatment of his order as a court order.  Details to await secondary legislation.

New process in force from April 2013

Tenancy Deposit Protection - Death and Rebirth

TDP- An introduction

Tenancy Deposit Protection (TDP) is a system whereby Assured Shorthold Tenancies (ASTs) have their deposit protected (physically or by way of an insurance policy) by a third party organisation which also supplies dispute resolution services.  Deposits are required to be registered with the relevant scheme within 14 days of receipt and a set of prescribed information must be given to the tenant.  There are penalties for a failure to register or give the prescribed information on application to the court by the tenant or a relevant person (someone who pays the deposit on behalf of the tenant).  These are:

· the court ordering that the deposit is returned to the applicant or paid into the custodial scheme;

· the court ordering that the landlord pays the applicant a sum equivalent to three times the deposit;

· the landlord is unable to give a notice under s21, Housing Act 1988 at any time when the deposit is unprotected or the prescribed information has not been given.

There is no discretion for the Court when applying these penalties.

The prescriptive nature of the penalties and the very limited discretion available to the Courts have made TDP unpopular and some junior members of the judiciary have sought to find a way around the provisions in deserving cases.  However, once the routes have been marked out they become a highway for travellers of all types, notwithstanding the merits of their case.  These highways have ultimately been upgraded to motorway status by two decisions of the Court of Appeal, in Tiensia v Vision Enterprises Ltd (t/a Universal Estates)
 and Gladehurst Properties Ltd v Hashemi.
 

The Destruction of TDP

In Tiensia it was accepted by the Court of Appeal that the structure of the legislation was such that although there was an obligation to protect the deposit,
 give the necessary prescribed information,
 and to do so within 14 days of receipt
 the monetary penalties only existed for the first of these obligations.  Therefore, a landlord effectively had until the day of the Court hearing to place a deposit in protection and if he did so the tenant's claim would fail.  Obviously this undermined the intention of the legislation in that a landlord could simply not protect the deposit until such time as the tenant approached him and made a claim and would then have the opportunity to place the deposit into protection.  For tenants, this seemed to suggest that the answer was to wait until their tenancy was over and then make a claim for an unprotected deposit in the belief that the landord would then be unable to correct their position.

However, the position of the tenant was dealt another blow in Hashemi.  While a number of different issues were in play in this case, the one that came to dominate the argument was whether a tenant could make a claim after the tenancy had come to an end.  It might be thought that this would assure the tenant of success as the landlord would then be unable to cure the defect, a point recognised by the Court of Appeal.
  However, the court held that no claim could be made after the tenancy had ended.  It took support for this from the structure of s214, the tense of the wording, and the fact that there were no criminal penalties for a failure to protect the deposit.

After Hashemi it appeared that TDP was effectively dead.  There was little incentive for a landlord to protect the deposit as if the tenant approached them during the tenancy they could simply protect it and if the tenant did not realise until the tenancy was over then they were unable to claim at all.

A Glimmer of Life

Following Hashemi it might have been thought that there was little or no prospect of a tenant successfully pursuing a claim against a landlord.  However, that would seem not to quite be the case.  In Suurpere v Nice & Anor
 the tenant's deposit had been protected with the scheme operated by the Deposit Protection Service (DPS) but she had not been served with the prescribed information.  The landlord asserted that the tenant had got the main pieces of information anyway because it was either in the certification provided by the DPS scheme or was available from their website.
  The tenant also asserted that she had been unlawfully evicted and the claim for possession against her appeared to be based on a notice that was defective.  A distinction was drawn between the protection of the deposit and the serving of the information prescribed by the Housing (Tenancy Deposits) (Prescribed Information) Order 2007.  The High Court agreed with the decision in Hashemi that a tenant could not make a claim for the deposit not being protected once the tenancy had ended.  However, it stated that the tenancy had not in fact ended as the tenant had not had voluntarily surrendered possession (as she had commenced a claim for unlawful eviction) and nor had she  had an order for possession made against her which had been executed.  One of these two occurrences is required to bring a tenancy under the Housing Act 1988 to an end.
  It also distinguished the requirement to give the necessary prescribed information from the decision in Hashemi.  The tenant was not restricted in claiming for a failure to give this information by the fact that the tenancy had come to an end.  The Court held that the landlord could not cure the problem after the tenancy was over and therefore ordered the penalties.

At the same time the Department of Communities and Local Government had indicated that they were inclined to revisit the legislation to deal with issues raised by the Courts in the Tiensia case.  It was indicated that amendments would be inserted into the Localism Act in order to adjust the legislation.  Amendments were first introduced by Liberal Democrats in the committee stage in the Commons with help from Shelter in being provided in their drafting. Without going into an extended discussion of the legislative history, the Government indicated that it was minded to do no more than necessary to clarify matters raised in the Court of Appeal and also favoured some form of variable penalty.
  The much vaunted amendments still did not emerge from the Government and so, in the Lords Committee, a number of amendments were put forward.  At a very late stage the Government then put forward amendments which were tweaked at report stage.  This leaves the Bill late in the Lords report stage including a new section 184 which amends sections 213, 214, and 215 of the Housing Act 2004.  While the Bill has not finished the Lords report stage and still needs to return to the Commons most of the issues centre on matters relating to planning and it is unlikely that there will be further changes to this part of the Bill.  There appear to be no plans to make any changes to the Statutory Instruments that support the primary legislation and no notable changes to Schedule 10 of the Act which sets out how the tenancy deposit schemes should operate.

The Amended 2004 Act

With the changes introduced by the Localism Act the new version of the Act will require that landlord comply with the initial requirements of a scheme and serve the information prescribed by the Housing (Tenancy Deposits) (Prescribed Information) Order 2007 within 30 days of receipt instead of the original 14.
  However, the 14 day requirement was hobbled by the fact that the penalties in s214 were drafted in such a way that they did not apply to the portions of s213 that dealt with the time limits.  This drafting error has now been amended and the grounds for application to the Court under s214(1)(a) now simply require that s213(3)
 or s213(6)
 have not been complied with.
  This changed wording appears to override the decision in Tiensia that the wording of the legislation was only concerned with compliance with the legislation “at all” rather than in a specific time period.
  The protection and provision of the prescribed information must now occur within the 30 day window.  There is also a new subsection 1A inserted into s214 which states that “Subsection 1 also applies in a case where the tenancy has ended...” and makes clear that a former tenant has as much right to make an application as a current tenant.
  This new subsection deals with the decision in Hashemi which restricted the ability to apply under s214(1) to time periods that fell during the tenancy and not those after it had ended.
  The upshot of this is that apparent original aim of the legislation as set out by Lord Bassam on its introduction, that of permitting a tenant to apply for a court order if the deposit was not protected within 14 days, has now been restored,
 at least in part.  If the deposit is not protected within 30 days then the tenant can immediately apply to the Court for sanctions to be applied against the landlord or his agent.

However, those sanctions have also been amended.  This was always on the cards as the Parliamentary Under-Secretary of State for Communities and Local Government) had expressed in committee that government's unease that a substantial penalty could be applied where:

a well-intentioned landlord had made a mistake that, for instance, could result in the deadline for protection being missed by only one day

At the same time the Under-Secretary expressed the view that there should actually be no minimum penalty at all to allow the courts sufficient flexibility to do justice in minor cases.
  This view has not quite carried the day either.  The penalty of the return of the deposit or its payment into the custodial protection scheme remains unchanged.
  However, a new subsection 3A has been added which clarifies the position once the tenancy has ended and this states that in these cases the court “may order the person who appears to the court to be holding the deposit to repay all or part of it to the applicant within 14 days”.
  Subsection 3A is in itself interesting and likely to cause a certain amount of discussion as it uses the phrase “may order”.  There appears to be a distinction then between the situation during the tenancy where the court “must” order the deposit repaid or paid into a custodial scheme
 and the situation once the tenancy has ended where it appears to be in the discretion of the Court as to whether it orders the return of some or all of the deposit.  This presumably will allow landlords to make a case to the court as to why part of the deposit should not be returned and should be used to compensate them for the tenant's breach of contract.  Where there has been a significant change is in the additional penalty that runs alongside the return of the deposit or its payment into the custodial scheme.
  First the word “also” has been removed from this subsection.  It was the use of this word that had led a number of landlords to pay the deposit back to the tenant and assert that as the Court could not order them to pay it back under s214(3) they could not “also” order them to pay the further penalty under s214(4).
  Clearly, removing the word removes the argument.  The section has been further amended though to change the amount of the penalty from one “equal to three times the amount of the deposit” to one “not less than the amount of the deposit and not more than three times the amount of the deposit”.  Therefore, the total discretion to allow the landlord to escape completely advocated for by the Under-Secretary has not arisen but the Court has been permitted a far increased level of discretion by permitting a variable penalty.  Therefore, a landlord could escape lightly by the court not requiring him to return the deposit and having it paid into a custodial scheme or kept to offset damage and only then requiring a penalty equivalent to the deposit itself or he could be penalised heavily by being required to repay the full deposit to the tenant and then also being required to pay a full three times the deposit to the tenant in addition.

The final section which has shown significant amendment is that relating to notices under section 21 of the Housing Act 1988 and the penalty which applies to unprotected deposits making it impossible to serve these where the deposit is improperly protected.
  This has seen significant amendment in response to a concern that where a deposit had not been protected properly there was no possibility of the landlord curing the defect and so a section 21 notice could never be served and the tenant would thus secure a lifetime security of tenure.
  Quite how this concern arose is not clear as there is no court decision which suggests that this outcome could occur, particularly once the Court of Appeal allowed landlords to cure their failure to protect.  However, a tighter regime on protection would reintroduce this issue and possibly place landlords in a position where they could not cure the defect in respect of the section 21 notice and so there has been substantial revision to s215.  First the obligation has been tightened so that a section 21 notice cannot be given where the deposit has not been protected, where the initial requirements of an authorised scheme have not been complied with, or in a new addition where the prescribed information has not been given.
  In addition, a new subsection 2A has been inserted into the section and this allows a landlord to cure a failure to protect by providing that the restrictions on service of a section 21 notice contained in s215(1) and 215(2) shall be disapplied where subsection 2A has been engaged.
  Subsection 2A states that the breach will be cured in respect of a section 21 notice where the landlord has returned the full deposit to the tenant or subject to agreeing deductions from the deposit with that tenant or where the tenant has started court proceedings for non-protection and these have been determined, withdrawn, or compromised.  The new subsection is a little bit improbable in that a tenant is most unlikely to agree deductions with the landlord if he knows that he can hold out for the full sum of the deposit but it does allow a simple route for a landlord to recover possession where he would otherwise be unable to serve a section 21 notice and where proceedings for arrears of rent would be compromised by a counterclaim for damages for an unprotected deposit.

Application of the current case law

Clearly a significant proportion of the most important decisions that relate to tenancy deposits are going to become irrelevant once these changes come into effect.  Large proportions of the decisions in Tiensia and Hashemi, and their High Court predecessor in Draycott
 will fall by the wayside in their main respects.  Suurpere will also be of limited import.  However, not all aspects of the decisions of the appellate courts will be worthless and a number of decisions of the lower courts, several of which I have referred to in previous articles on this issue, remain of value.  A brief tour of these cases, as well as my previous articles, highlighting the decisions that remain of value follows.

The definition of a deposit remains untouched.  Therefore the county court guidance in Piggot and that of the Court of Appeal in UK Housing Alliance remain good law.
  Likewise the decisions and discussion regarding the triggers for protection also remain valid although they are all decisions of the lower court and thus not binding.
  This issue of the triggers for protection may well arise again shortly as the Welsh assembly has taken steps to raise the maximum limit for annual rent in the Housing Act 1988 from 1 December 2011 as was done in England in October 2010.
  This will mean that a number of tenancies will convert instantly on that date to Assured Shorthold's and their deposits will potentially require protection.  With the new tougher restrictions on service of notices under section 21 there is a real incentive for tenant's to contest this issue through the courts.  The obligation to serve the prescribed information properly and in full also remains unchanged and the decision in Suurpere survives the changes in so much as it emphasises the importance of this information being provided, and provided by the landlord.
  The amended version of the deposit legislation does not alter the obligations on providing the prescribed information and toughens them by placing a hard 30 day time limit on its provision.  Suurpere has made it clear that the information must be provided by the landlord in full and it is not open to him to rely on its provision by third parties such as the deposit protection scheme.  This part of the decision in Suurpere remains good law and failure to comply properly with the prescribed information obligations is likely to be the downfall of a number of landlords in future.  A small component of the decision in Draycott also remains valid.  This is the argument relating to the role of the lettings agent.  Part of the case for the Defendant in Draycott was that they were only the lettings agent and it was not the intention of the legislation to impose the three times penalty on them as this would mean that an agent with only minimal involvement in the letting and who was not handling the deposit could still be held liable.  This argument was dismissed although the Defendant was ultimately successful on other grounds.
  Therefore it remains the case that a lettings agent is liable for a failure to protect the deposit as this part of the legislation is unchanged.  However, in Draycott the court made an oblique reference to the situation where an agent had not received the deposit and had only marketed the property for the landlord.  In that case the agent would not be holding the deposit and so could not be required to repay it under s214(3) but would still be potentially liable for the penalty under s214(4).  The suggestion was made that in that case a court would decline to make an order against the agent.
  The advent of the new variable penalty would now suggest that the court would now make an order against the agent but with the penalty fixed at the lower end of the spectrum of discretion available to them and at a a lower level than they may be prepared to make against the landlord in the same circumstances.  This part of Draycott remains valid.

One component of the Hashemi decision also remains of note.  This relates to joint tenants.  It was clearly stated that where tenants enjoy a tenancy jointly then their remedies for an unprotected deposit are also to be enjoyed jointly.  In other words, any claim for an unprotected deposit must be taken by all the tenant together and not by one acting unilaterally without the consent of the others.

Civil Procedure

A number of side issues relating to the Civil Procedure Rules are also worth noting.  The recent 57th update to the CPR came into force on 1 October 2011.  This amended the claim form for accelerated possession claims under CPR 55, form N5B.  This form is now very much more detailed and explicit about tenancy deposits and requires information to be entered in paragraph 7 of the claim form.  This includes the requirement to enter “My reference number”.  This could well be a problem as the drafters of the form have failed to recognise that all three schemes actually give out two different reference numbers, one which identifies the landlord, and one which identifies the deposit.  Therefore a claimant landlord will have a number for themselves and one or more numbers to represent each deposit they have taken.  The phrase “my reference number” might imply insertion of the individual landlord's personal reference number by which he is known to the scheme but it is surely the reference number of the deposit that is the information the court requires.  There also remains uncertainty as to how claims are to be issued.  HM Courts service issued guidance some considerable time ago stating that tenancy deposit claims should be issued as part 8 claims and indicated that the CPR would be amended to clarify this.  Those amendments have still not yet been made and seem to have been lost.  Anecdotal evidence is that county court judges take widely differing views on this topic and clarity would be welcome.

It should also be noted that Tiensia highlighted the need for tenant's to comply with the Practice Direction on Pre-Action Conduct by sending a letter of claim and the adverse costs consequences that might flow from such a failure.
  The changes in the legislation do not alter this position at all and there remains a need for tenant's to avoid ambushing landlords. However, the costs consequences of such an ambush, in circumstances where the landlord is essentially unable to cure his failure to protect the deposit, are presumably very limited.

Unresolved Issues

Some points remain sadly unresolved.  In particular the issue of relevant persons which I have previously written about is not dealt with at all.
  A relevant person is anyone who pays the deposit on behalf of the tenant by way of an arrangement between them.
  They are then required to be served with the appropriate prescribed information and can also apply to the court in the same manner as a tenant.
  However, the definition could potentially include a credit card company if the deposit was to be paid by this means as they advance credit and make payments on behalf of the tenant by way of a credit agreement between them.  This question over how far the relevant person definition extends and what should be done about them has not been considered by the amended legislation and has yet to be seen in the courts.  Given the much reduced ability of landlords to cure defects and the more detailed provisions as to section 21 notices it is likely that the relevant persons question will become a problem in future as it is used in a defence to possession claims.  Despite the decision in Hashemi that tenants must take claims together there is also no clarity about the apparently independent right of a relevant person and a tenant to each take a separate claim for the return of the deposit and a further penalty against the landlord although, naturally, the new variable penalty system will allow for lesser penalties to be imposed in this situation.

Conclusion

The changes certainly restore the original position and allow tenants to make claims in the manner originally promised.  However, the amended legislation was, as with the original, introduced in the Lords at the eleventh hour.  One of the clear lessons from the original legislation was that late amendment in the Lords is not the place to bring in an entire new regime.  Hopefully one of the lessons from this situation will not be that it is also not a good idea to make wholesale amendments to legislation by way of late introduction in the Lords.  However, it seems likely that the battleground will move slightly away from the precise issue of protection and will shift toward section 21 notices.  If one of the other provisions of the Localism Act comes to fruition it is likely that many more housing associations will be granting Assured Shorthold tenancies and therefore termination notices under section 21 will become more important.  If the same associations also look to take deposits, or anything that looks like a deposit, then the legislation around deposit protection and the giving of section 21 notices is likely to be closely scrutinised.
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