



MEMBERS  MEETING  18/1/2012

THE LOCALISM ACT 2011 –THE WAY AHEAD

Paper by David Watkinson, Barrister, Garden Court Chambers

On the provisions relating to Allocation, flexible tenancies and Regulation

NB all sections described apply to England and not to Wales unless otherwise stated
INTRODUCTION

Essential Material 

The Localism Act 2011 Royal Assent (15/11/2011)
Part 7 Chapters 1-6, Schedules  

Explanatory Notes 

(Google direct or Google OPSI (Office of Public Sector Information) to obtain)
 Legal Action December 2011 page 21 “Housing and the Localism Act 2011 :Homelessness” by Luba and Davies 
Legal Action January  2012 page 23 “Housing and the Localism Act 2011 : Allocation of social housing accommodation ” by Luba and Baldwin

And 3 more to come from Luba and ???

And for a bit of history 

 Legal Action March 2011 page 6 “Responses to the Local decisions Consultations” by Watkinson 

Legal Action March 2011 page 5 “ Government Responds to the Local decisions Consultation” by Watkinson

And you may also find useful

DCLG “Allocation of accommodation:guidance for local housing authorities in England”

Consultation 5/1/2012 to 30/3/2012

TSA/Social Housing Regulator “A  revised regulatory framework for social housing in England from April 2012” a statutory consultation    

November 2011-  10/2/2012

Act in Force -???-  but in stages – ref “The Localism Act (Commencement No 2 and Transitional and Saving Provision ) Order 2012 “ SI 2012/57 

(made 11/1/2012) The Housing Finance sections  and the abolition of Home Information packs are already in force (s 240 (5)(n)) and 240 (1) (k)-the latter  on 15/1/2011) 
Broadly the provisions concerning (1) consultation and (2)   conferring regulation –making powers on the SoS are in force from 15/1/2012
NB  LHA = Local Housing Authority

       RPR = Registered Private Provider  
ALLOCATION

ss 145-147

Transfers

1 By s 145 amendments are inserted into s 159 Housing Act 1996 (Part 6 of the 1996 Act). The effect will be  that Part  VI of  the 1996 Act will not apply to existing  secure or  introductory tenants of local housing authorities or to assured terants of registered private providers or RSLs- SO  “reasonable preference” under s 167 (but see below) will NOT apply to transfers  within social housing.
NB Existing social housing  tenants were put into general (s 167 allocation) by   s 13 Homelessness Act 2003
But    “reasonable preference” will  apply if the tenant  applies for a transfer (which would  always be the case, would it not) and the LHA is 

“satisfied that the person is to be given reasonable preference under s 166 A (3) [of the 1996 Act as amended]

 NB By s 147 (4), the allocation duties and  powers in s 167 will (for England) be in s 166 A  (including reasonable preference) of the 1996 Act  (apart from re-numbering and subject to below, they are the same as before).  “Old” s 167  continues in Wales 

2 So there will be 

· classes of transfer applicants who fall outside the reasonable preference criteria and 

· classes who fall inside 
  3  This seems strange as according to the  DCLG Consultation Paper “ Local Decisions : a fairer future for social housing “ December 2010  which  made this proposal, its purpose was – “to make transfer easier and free up under occupied property” (paras 4.19-4.22). 
We   might expect nearly all transfers to result  from  tenant’s applications and may well fall within “reasonable preference criteria” (particularly considering the width of “insanitary, overcrowded and unsatisfactory housing conditions”  and “need to move on medical or welfare grounds “ categories  according to Annex 3 of the Allocation  of Accommodation Code of Guidance for Local Housing Authorities 2002 which is still in force)   
 Potential Problems
4 What system will  LHAs  have to enable them to decide how to allocate between non reasonable preference transfers ?

      And 

              To whom will offers of stock be prioritised – non “reasonable transfer applicant” or 

             “reasonable transfer “ applicants 

5 All  will be revealed  in the allocation schemes (which LHAs  will still  be  obliged to have – s 166A(1)) and will still be obliged to consult with PRPs and LHAs with whom they have  nomination arrangements – if alteration to the scheme reflects “ a major change of policy” (s 166A (13)). In addition in  “ Fair and Flexible :  statutory guidanceon social housing allocation for local authorites in England “ [2009 – still with us ] is stated 

  “42 Anyone who is affected by or interested in the way social housing is allocated should be included when consulting on changes to an authority’s allocation scheme. It will be important to engage with a wide range of stakeholders in the statutory and voluntary and community sector, as well as applicants and the general public. Consultation gives people the opportunity to have their views heard but it also gives local authorities the opportunity to engage the community, to raise awareness about the pressures on social housing, and to ensure that people have a better understanding of why certain groups are prioritised for social housing. 

44. However, authorities should also engage with and involve the wider community before they produce their allocation scheme so that people are given the opportunity to contribute to the development of the allocation priorities. Only in this way can authorities ensure that the allocation scheme properly reflects local priorities and issues. An important aspect of engagement will be managing expectations. Providing clear information about allocations, including which households must be given priority under the allocation legislation and what social housing is available in the district, may be helpful here; as also ensuring that any consultation on allocation priorities is set firmly within the context of the local authority’s overarching strategic priorities.”  

The Allocation Consultation Paper 
6  Referring to applications for transfer where the authority is satisfied the tenant does not have reasonable preference, and therefore does not fall within Part 6, the Consultation Paper states ( para 1.8) “ As a result housing authorities may set their own transfer policies in relation to those tenants. Housing authorities should consider carefully how to make the best use of this flexibility” – and  continues “ Providing social housing tenants with greater opportunities to move within the social sector can help to promote social and economic mobility, as well as meeting individual tenants’ specific needs and aspirations”    

7  Para 1.10 of the Consultation Paper suggests that authorities consider giving priority to existing social tenants who are under-occupying for a transfer. It also suggests removing or revising policies which “might make it more difficult for under-occupiers to move” as prohibiting offers where tenant have accrued “minor rent arrears”.

NB  The provisions enabling  consultation on draft allocation transfer schemes are in force from 15/1/2012 
 Exclusion

8    The purpose of the new s 167 (from now on s 166A)  and a new s 160ZA( s 146 of the Localism Act ) is to take out the current provisions allowing LHAs to prioritise applicants by financial resources, behaviour, or local connection ( s167 (2A)), and instead have discretion to decide  the classes of persons who are or are not  “qualifying persons” to whom it may allocate accommodation ((s 160ZA (6) (7)). 

NB “persons from abroad” remain ineligible for allocation as before (s160ZA (3))   
9 The SoS may prescribe classes of persons who may be in or out as “qualifying persons” ( s160ZA(8)).

10 If the LHA decides that an applicant is not a “qualifying person” it must give notice of that decision, in writing,  with grounds (s 160 ZA (9) (10)). S/he has a right to request a review and to be informed of the decision and grounds (s 66A (9) ©) ( The applicant may make a fresh application for allocation if he considers he should be treated as a qualifying person (s160ZA 910)). 

 Comments 
11 The review  decision is, of course, a judicial review opportunity. However, if there has been a  relevant change of circumstances since the application was made a fresh application is likely to be regarded by the Courts as an alternative remedy to be pursued , as may a  complaint to the Ombudsman.

12 Becoming a “qualifying person” will be the first hurdle before applicants get to the “reasonable preference “ stage. Does the applicant fall within a class of qualifying persons? Or does s/he fall within a  class who cannot be  a “qualifying person”.

NB Again the provisions enabling  consultation on draft allocation schemes including qualifying persons proposals are in force from 15/1/2012  

 The Allocation Consultation Paper

13 The Draft Code of Guidance “strongly” encourages LHAs to consult with tenants, residents, relevant statutory agencies and voluntary and community organizations “ in developing their qualification criteria ( para 3.21).

14    In responding, it might be useful to point to the third of the “policy objectives “ in relation to the  Part 6  amendments ( para 2.1) being “ To maintain the protection provided by the statutory  reasonable preference criteria- which ensure that the priority for social housing goes to those in the greatest need” 

15 Although the first policy objective is :-   “ To enable housing authorities to better manage their housing waiting lists by giving them the power to determine which applicants do and do not qualify for an allocation of social housing within their district. Housing authorities will be able to operate a more focused waiting list which better reflects local circumstances and can be understood more readily by local people. It will also be easier for housing authorities to manage unrealistic expectations by excluding people who have little or no prospect of being allocated accommodation”.

16 In addition the Draft Code points to the following parameters, when framing the qualification criteria (paras 3.21-3.23):-

· regard to duties  under  the  equalities legislation

· requirement to give overall priority to people in the reasonable preference 

      categories     

· not to restrict  ability of  applicants to transfer  in order to take up work or downsize to a smaller home 
· not to disqualify on residential grounds members of the regular armed forces within 5 years of discharge   
 ( Allocation of Housing (Qualification Criteria for Armed Forces Personnel)(England) Regulations 2012 – also out for consultation until 30/3/2012. In addition there is out for consultation (same deadline) “The Housing Act 1996 

( Additional Preference for Former Armed Forces Personnel) )(England) Regulations 2012 “ by which the allocation scheme  must give additional preference to former  members of the regular armed forces and is a person with urgent housing needs)

What can be expected ?

17   Generally, it is likely there will be  proposed exclusions as before  on  grounds of financial resources, behaviour (without the previous criteria), and local connection. There is likely to be preferences for those who would accept “hard to let” property , who are under – occupying and downsizing and household who are seeking work. ( Not least because all these possibilities are referred to in the Consultation Paper (paras 4.20-23, 4.31-2 and 4.36)) There are also likely to significant variations between authorities
18 There is specific reference to carers – those who do not reside with person receiving support. LHAs should”wherever possible, take account of the applicant’s need for a spare bedroom” (para 4.38) and  also consider the need for an extra bedroom of applicant prospective foster carers and adopters( para 4.39).

19 If exclusionary policies do not allow for exceptions, or for a process by which exceptions can be considered,  ould the scheme be open to judicial review challenge?

 Flexible Tenancies 
20 By s 150 of the Act (in force from 15/1/2012) LHAs, within 12 months,  must publish a tenancy strategy” setting out the matters registered providers of social housing (including the LHA) must have regard to  in formulating policies relating to

- the kinds of tenancies  they grant

- the circumstances in which they will grant tenancies of a particular kind 

 - the lengths of tenancies where the term is fixed

 - the circumstances in which they will grant a second or further tenancy. 

21  By s 151 (in force from 15/1/2012) LHAs must consult all private registered providers in their district  before adopting a tenancy strategy, and all other  persons whom the SoS prescribes should be consulted.
22  By s 154 (which inserts a new s 107A  after s 106 A in the Housing Act 1985) a flexible tenancy is a secure  tenancy granted for a term of not less than 2 years and before it is granted the prospective landlord has served a written notice on the prospective tenant stating that the tenancy would be a flexible tenancy. The other terms of the tenancy are also to be set out in the notice.     

NB These provisions will apply to new tenancies – not to current. Nor is a landlord obliged to grant a flexible  tenancy

23    There can also be a flexible tenancy  granted in respect of 
· a family intervention tenancy (instead of becoming a secure tenacy),  which was previously a flexible tenancy 

· an introductory tenancy  (instead of becoming a secure tenancy, and the notice must be served before the introductory tenancy is entered into)(s 155 of the Localism Act)

· a demoted tenancy which was created on the termination of a flexible tenancy, on ceasing to be a demoted tenancy provided notice had been served before the demoted tenancy ceased (s 155).

The review occasions

  24 The (prospective) tenant may request a review of the length of the term but only  on the basis that the length is not in accordance with the landlord’s policy as to length of terms (new  s107 B)

   25 The flexible tenant can also request a review of the landlord’s decision to seek an order for possession. On this occasion the landlord is only obliged to consider whether the decision is in accordance with its policies as to the circumstances in which it will grant a further tenancy (new s 107E)

   26 The review timetable and procedure is familiar as modelied on the reviews in respect of homeless persons decisions.

  The possession procedure        
27 The court must  make an order for possession (new s 107D) if

· the flexible tenancy has come to an end 

· the landlord has given not less than 6 months notice  that it does not propose to grant a new tenancy setting  out its reasons and the right to review that decision 

·   and has given two months notice that the landlord requires possession
28 The Court may also not grant possession if the review has not been carried out in accordance with the statutory provisions or that the decision on the review is otherwise wrong in law    
( As these are mandatory provisions, there is obviously scope for a proportionality defence applying  Manchester CC v Pinnock [2010]   UKSC 45  (Judgment 3/11/10)  [2010] 3 WLR 1441, [2011 HLR 7 and Hounslow LBC v Powell [2011] UKSC 8 (Judgment 23/2/2011)
NB There are also provisions for assured shorthold tenancies for a  minimum fixed term of two years to follow a  demoted assured shorthold tenancy where the landlord is a private registered provider . In which case a six months notice of the landlord’s decision not to grant a further tenancy is required as well as a s 21 notice. There is no review provision (s 163 and s165).

Flexible tenancies – the policy objectives

29  According to the DCLG Consultation Paper which included the flexible tenancy proposal “ Local Decisions : a fairer future for Social Housing November 2010”  the policy behind flexible tenancies was “To ensure that the system is more obviously fair, that good affordable housing is available for those who genuinely need it and that we get the best out of 4m rented homes” (Ministerial Foreword)

 30 The proposal was that   before  the end of the fixed term there would be an assessment of options (stay, move to another social tenancy, move to private sector) in accordance with the local authority’s strategic tenancy policy   taking into account tenants level of need, work incentives and local pressures for social housing.
31 In the responses to the consultation, there was considerable concern expressed about the length of the term . Around two – thirds of the landlords who responded said they would make use of the proposed  fixed term flexible tenancy (para 3.2 of the Governmet  response). Even amongst those, however, there were substantial qualifications. “ A large majority of respondents expressed the view that two years [the Government’s proposed minimum term] would rarely or never  be enough for a general needs social tenancy” (para 3.24). The main reasons were concern about stability for the individuals, social cohesion and the administration costs for landlords. There was a significant degree of consensus in favour of  five years although many respondents wanted to have the option of  two year fixed terms in appropriate circumstances (paras 3.25/6). 

  32 In addition the overwhelming majority of local authorities said they would consult widely before publishing their tenancy strategy (which would include this proposal) particularly including those on the waiting lists as those  who would be most affected , with some suggesting they would pilot any changes before considering wider implementation (paras 3.4, 3.8 and 3.13).

31  The Government has  taken  into account those concerns but by way of  directions to the Regulator of Social Housing rather than legislation.
NB By s 166 s 11  of the Landlord & Tenant Act 1985 applies to a secure  tenancy or an assured tenancy  for a fixed term of 7 years or more  granted on or after the day on which s 166 comes into force by a landlord within s 80(1) of the 1985 Act or by a private registered provider of social housing (unless a shared ownership lease)   .  
Regulation of Social Housing 
32   By s 178 and Schedule 16, the regulatory role of the Office  for Tenants and Social Landlords will be transferred to the Homes  and Communities Agency and the role of Regulator of Social Housing will be carried out by a Regulation Committee of the HCA. So far as setting up the Regulation Committee is concerned, those provisions came into force on 15/1/2012. The remainder of the transfer may well be completed in April 2012.      
33 By s 179 and Schedule 17, paras 5 and 9 and s 193 of the 2008 Act   the Regulator may set standards for compliance by registered providers eg concerning  criteria for allocation, terms of tenancies, levels of rent, dealing with complaints etc. If the Regulator thinks there are reasonable  grounds to suspect that  failure by a registered provider to meet a standard has resulted in serious detriment  or his  failure to take action will result in serious detriment to tenant(s) or potential tenants,   there are  grounds for exercising powers under  Part 2 Chapter 7 of the 2008 Housing & Regeneration Act  (inspections, enforcement notices, penalty payments)

34 The SoS has consulted on a direction to the Regulator (which can be made under s 197 of the 2008 Act)  that in setting registered providers Tenure Standard, their policies should include that  flexible tenancies,  including those following a probationary period, should  ordinarily be of  5 years duration unless there are  exceptional circumstances  ( DCLG : Implementing Social Housing reform: directions to the Social Housing regulator 7/7/2022 to 29/9/2011). Currently the TSA (?) is consulting on “A revised regulatory framework for social housing in England from April 2012 ( closing 10/12 /2012)
35 Amongst the proposals are that  registered providers shall ensure that tenant’s homes meet the standards set out in the Government’s Decent Homes Guidance or meet the standards of design and quality that applied when the home was built if those standards were higher than the Decent Homes Guidance  (page 29 Consultation Paper)     
Other Provisions
36 S 160  will amend the succession provisions for secure tenancies so that only the spouse or civil partner (including  persons “living as”) can succeed unless the tenancy agreement makes wider provision. (The wider provision is also to be included in assured tenancies - s 161). These amendments will not affect tenancies granted before these provisions came into force

37 S162  will amend  the “under – occupation on tenant’s death”  grounds 

( Ground 16 Housing Act 1985)   where a member of the family succeeds so that the court can direct that the landlord can bring possession proceedings 6 months after becoming aware of the tenant’s death rather than just 6 months after the tenant’s death (thus reversing the effect Newport CC  v Charles [2009] 1WLR 1642.

DAVID WATKINSON

Garden Court Chambers 
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