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A.
FUNDING OPTIONS
Sources of free advice
· Community Legal Advice initial telephone advice: 0845 345 4345;

· Shelter England national telephone housing advice line: 0808 800 4444;

· CABx, local advice centres and Law Centres.
Public funding
· Legal Help - advice and assistance can be given to mortgage borrowers, including negotiating with lenders;
· Help at Court - representation at court may be provided in simple cases, for example:

· where the probable outcome is a suspended possession order and there is no defence;

· to help the borrower with the terms of a suspended order;

· to dispute the amount of the arrears or to suspend a possession warrant.

(see para.19.3 of Volume 3C (Funding Code Guidance) of the LSC Manual). 
· Legal Representation - more complex cases, e.g. where there is a substantive defence such as fraud, duress or undue influence or a substantive counterclaim

(see para.19.7.16 of Volume 3C).
Eligibility for legal aid
Cases where the home is at immediate risk will remain in scope after 1 April 2013, when the legal aid reforms brought about by the Legal Aid, Sentencing and Punishment of Offenders Act (LASPO) 2012 come into effect.

An assessment has to be carried out of the client’s income and capital.  The main problem for homeowners will be the amount of their capital (i.e. the value of their property to be taken into account in the assessment).
See: Volume 2E (Financial Eligibility) of LSC Manual - there is a link to it on the CLS website on the Financial Eligibility Calculator page.
See also: LSC Manual Vol 3D-040: paragraph 6.4 “The client’s dwelling house”.

(i) Borrowers who are ‘passported’ to financial eligibility
Those in receipt of Income Support, Income-based Jobseeker's Allowance, Income-based Employment and Support Allowance or Guarantee Credit qualify automatically on capital. These benefits act as a 'passport' to financial eligibility for all levels of service. This means that you do not need to be concerned with capital limits/ the value of the client’s home. 
NB: from 1 April 2013, LASPO 2012 will abolish capital passporting, so that all applicants are subject to the same capital test regardless of benefits. This will result in an increase in the number of means assessments required - see below.

(ii) Borrowers who are not ‘passported’ to financial eligibility
So long as the client’s assessed disposable income and capital are at a certain level within the legal aid limits, the borrower will be eligible for legal aid, but may be called upon to make a contribution.
Capital arising from the borrower’s home
Assuming that the client’s income is within legal aid limits a borrower may benefit from several discounts and capital disregards, when calculating the value of their home to be taken into account in assessing their capital. Depending on the circumstances, each one may be deducted from the current market value of the home:
For Legal Help and Help at Court:
· disregard the whole value of the subject matter of dispute (SMOD), i.e. the value of the home, where there are mortgage possession proceedings in respect of it; 
· But NB: from 1 April 2013, LASPO 2012 will apply a cap of £100,000 to the SMOD for Legal Help and Help at Court cases.

For Legal Representation (and Legal Help & Help at Court from 1.4.13) apply the following deductions/ disregards from the current market value of the home:

· Deduct 3% to reflect the notional sale costs;

· Deduct the amount of the outstanding mortgage, or £100,000, whichever is the lower (this gives the ‘net equity’);

· Either take the whole of the net equity, or multiply it by the borrower’s percentage share of the property (if separated from a co-owning spouse or partner, or if the property was purchased with e.g. a friend), to give the borrower’s share of the net equity;

· If the property is the subject matter of dispute (SMOD) (e.g. it is subject to mortgage possession proceedings), disregard the first £100,000 of the borrower’s share of net equity;

· if the property is the borrower’s main dwelling, then a further £100,000 of the borrower’s share of the net equity is disregarded;

· of the remaining capital, apply the current legal aid capital disregards:

· The current capital disregard is £8,000 as at 9.4.12;

· There are additional capital disregards on assessments where either the client (or spouse/partner with whom their resources are to be aggregated) is aged 60 years or over at the date of computation and their disposable income is less than £315 per month. The additional capital disregards range from £10,000 to £100,000.

Whatever remains will count as the borrower’s capital for legal aid assessment purposes.
NB: check the LSC Manual for worked examples in different situations that may apply (see references to the Manual above).
Worked example
This example is adapted from the LSC Manual, where the lender seeks possession of a flat, which is the borrower’s main dwelling.  The flat value is £315,000. The mortgage outstanding is £150,000. 

	Flat value 
	£315,000

	Less 3 per cent 
	-£9,450

	Net value 
	£305,550

	Less mortgage allowance 
	-£100,000

	Less SMOD disregard 
	-£100,000

	Less equity disregard 
	-£100,000

	Capital to take into account
	£5,550


The borrower is therefore eligible under this example (as the capital arising from the flat is less than the current £8,000 capital limit for legal aid).

Payment for work carried out

(i)
Borrowers who are eligible for legal aid

· Legal Help/ Help at Court: you can claim the standard fixed fee for a housing case; if you reach the exceptional case costs threshold (i.e. where the costs on hourly rates are three times the standard fee), you will then be able to make a claim for the work at hourly rates.
· Legal Representation: you will claim for your work at LSC prescribed rates unless (probably in an exceptional case) you recover party costs.
(ii)
Borrowers who are not eligible for legal aid
The possibilities are:

· Does the client have pre-existing legal expenses insurance that would cover legal costs (e.g. a free-standing policy or attached to a buildings or household contents policy)?

· Charge the client for fixed fee advice (at Legal Help, Legal Representation or private rates);

· Charge the client for hourly paid advice (at Legal Help, Legal Representation rates or private rates); or

· Refer the client to an organisation (e.g. a law centre or advice centre) with local authority or other funding, which allows work to be carried out for people who are not eligible for legal aid;

· Pro bono representation, seeking a costs order in favour of the prescribed charity Access to Justice Foundation under s.194 of the Legal Services Act 2007 (see CPR 44.3C). (NB: s.194 does not affect the potential liability of a pro bono assisted party to an adverse costs order.) 

Beware the statutory charge!
The statutory charge does not apply to advice and assistance given under the Legal Help scheme.

However, if acting under Legal Representation, the statutory charge will bite on any property (such as the flat or house) recovered or preserved: so the client will end up paying for your work, in any event. The warnings on the CLS MEANS 1 and 2 forms make this clear to potential legal aid clients.

The LSC may defer enforcing the statutory charge (i.e. postpone repayment until the property is sold) if:

· the property subject to the charge is the home of the client or their dependants or; and 

· the LSC is satisfied that the home will provide security for the charge; and 

· the charge is registered. 
NB: interest accrues on the charge until payment.
See: LSC Manual Volume 1, Part D: para 1D-005 “The Statutory Charge”.

The statutory charge may be unwelcome, but in a successful case borrowers may prefer it to losing their home.

B.
REFRESHER AS TO THE MAIN TYPES OF MORTGAGES OR CHARGES
You will see 3 main types of legal charge:

1. The bulk will be first legal charges repayable by instalments where purchase loans are secured on the property by way of mortgage.  Some will be second or third charges, where loans have been taken out for the alteration, enlargement, repair or improvement of the property;
2. “All monies charges” securing, for example, bank overdrafts – which are repayable on demand; and
3. “Regulated agreements” within the meaning of the Consumer Credit Act 1974, which are secured by a legal charge on the property – usually the documentation makes it clear if the loan falls within the CCA 1974.

1. INSTALMENT MORTGAGES - THE COURT’S POWERS

Defences to a mortgage possession claim
Full defences to mortgage possession claims are uncommon, but include:

· The Defendant did not sign the mortgage deed; 

· The Defendant signed only because of undue pressure;

· Technical deficiencies in the mortgage deed/ unfair terms.

Note that the existence of a counterclaim for damages against a lender does not necessarily prevent a possession order being made.

The court’s powers in most mortgage cases
The court has power under s.36 of The Administration of Justice Act (AJA) 1970 (as amended by s.8 AJA 1973) to:
· adjourn mortgage possession proceedings, or 
· stay or suspend execution of a judgment or possession order, or 
· postpone the date for delivery of possession 

if the arrears are likely to be paid off within a “reasonable period”.

Mortgages to which these powers apply
The court’s powers under s.36 apply equally to repayment mortgages and endowment mortgages, where the borrower is permitted to pay by instalments or otherwise defer payment.

Court’s power to impose conditions
The court can impose such conditions with regard to payment by the borrower or the remedying of any default as it thinks fit.  For example, the court could make a possession order suspended on terms that the Defendant pay the current monthly instalment (“CMI”), plus £50, £75 or £100 per month towards the arrears.
What is a reasonable period?
Prima facia this means the remaining term of the mortgage: see Cheltenham & Gloucester Building Society v Norgan [1996] 1 All ER 449, CA.  See the dicta of Evans LJ.  Considerations include:

(a)
How much can the borrower reasonably afford to pay, both now and in the future?

(b)
If the borrower has a temporary difficulty in meeting his obligations, how long is the difficulty likely to last?

(c)
What was the reason for the arrears which have accumulated?

(d)
How much remains of the original term?

(e)
What are the relevant contractual terms, and what type of mortgage is it, i.e. when is the principal to be repaid?

(f)
Is it a case where the court should exercise its power to disregard accelerated payment provisions (s.8 of the 1973 Act)?

(g)
Is it reasonable to expect the lender, in the circumstances of the particular case, to recoup the arrears of interest (1) over the term of the original term (2) within a shorter period, or even (3) within a longer period, i.e. by extending the repayment period? Is it reasonable to expect the lender to capitalise the interest, or not?

(h)
Are there any reasons affecting the security which should influence the length of period for payment?

2. ALL MONIES’ CHARGES

What is an all monies’ charge?
An “all monies’ charge” secures money loaned, for example on bank overdrafts, which are repayable on demand.  Payment is not generally deferred by instalments as in a normal mortgage. 

While the options for borrowers are fewer, there remain a number of possibilities:

· the bottom line is that the court will afford the borrower a reasonable time to access funds and pay the monies owed: Birmingham City Permanent BS v. Caunt [1962] Ch 883;

· if the property secured is a dwelling, the court can exercise its powers under AJA 1970 s.36(2), but only if the whole of the loan can be repaid within a reasonable period (see Habib Bank Ltd v. Tailor [1982] 3All ER 561, CA);

· if there is any provision for deferment of payment of the capital sum or payment by instalments (if not in the mortgage deed, but say in the mortgage offer), then the borrower would still have the protection of AJA 1973, s.8, to postpone possession to enable accrued arrears to be paid: see Bank of Scotland v. Grimes [1985] 2 All ER 254 (capital sum to be paid by endowment policy after 25 years) and Royal Bank of Scotland v. Miller [2001] EWCA Civ 344, [2001] 3 WLR 523 (loan to be repaid on maturity of personal equity plan after 10 years);

· most personal loans are usually covered by the Consumer Credit Act, which would override the fact that they may be secured under an all monies charge, so that all the powers of the court under CCA may be employed.

3. “REGULATED AGREEMENTS” UNDER THE CONSUMER CREDIT ACT 1974

What are “regulated agreements”?
The Consumer Credit Act (CCA) 1974 regulates most consumer credit with individuals:

· CCA 1974 s.189(1) defines a ‘regulated agreement’ as ‘a consumer credit agreement, or consumer hire agreement, other than an exempt agreement’; 

· CCA 1974, s.8 provides that a consumer credit agreement is an agreement between an individual (which is defined as including sole traders and partnerships of two or three partners) (‘the debtor’) and any other person (‘the creditor’) by which the creditor provides the debtor with credit of any amount, and it is not an ‘exempt agreement’.

Amount of credit
Prior to 1 May 1998 agreements were excluded from regulation if the amount of credit exceeded £15,000; and before 6 April 2008 if the amount of credit exceeded £25,000. However, these financial limits were removed by CCA 2006 for agreements signed on or after 6 April 2008. 
Exempt agreements
The list of exempt agreements will be found in CCA 1974, ss.16, 16A, 16B and 16C. These include:

· loans provided for the purchase of land, or secured by mortgage on land, and made by local authorities, friendly societies, charities, building societies and banks (described as ‘deposit-takers’), amongst others; and
· first charge mortgages of land regulated by the FSA, included within s.22 of and Sched.2 to the Financial Services and Markets Act 2000;

· lending to individuals of ‘high net worth’, in respect of whom a statement has been made that their income is not less than £150,000 per annum, or they have net assets the total value of not less than £500,000; and

· lending to businesses, wholly or predominantly for the purpose of the business, where the credit provided exceeds £25,000 and an appropriate declaration has been made for exemption.

Procedural requirements
The Consumer Credit Act 1974 and various Consumer Credit (Agreement) Regulations set out strict requirements for the formation of credit agreements. The regulated credit agreement must contain certain financial and other information. This must be set out in a specified order, with sub-headings, and shown together as a whole. The information must be of equal prominence, and easily legible. The required information is set out in the Schedules to the regulations and includes:

· the nature of the agreement and the parties to it;
· key financial information (including the amount of credit or the credit limit, the duration of the agreement, the annual percentage rate (APR), the total amount payable, and the amounts and timing of repayments);
· other financial information (including a description and cash price of goods or services, any advance payments, the total charge for credit, the rate of interest, how and when interest charges are calculated and applied, the order of allocation of payments, and variable rates and charges);
· key information (including default or other charges, any security provided by the borrower, and prescribed statements of the protection and remedies available to the borrower);
· statements of protection and remedies available to borrowers under CCA1974; and

· a signature box and other form of consent, where applicable.

Powers of the court
The Administration of Justice Acts do not apply to regulated consumer credit agreements.  Instead the Consumer Credit Act 1974 gives the court different powers to regulate the relationship between borrower and lender, including:

· An improperly executed regulated agreement is enforceable against the borrower only by order of the court: CCA 1974, s.65;

· Where the agreement is made before 6 April 2007, CCA 1974, s.127(3) (before its repeal) provided an absolute bar to enforcement if the regulated agreement did not contain the ‘prescribed terms’;

· the court may make a “time order” under CCA 1974, s129, by which the court can fix new instalment payments ‘payable at such times, as the court, having regard to the means of the debtor…and any surety, considers reasonable’. By reducing the amount of instalments under a regulated agreement, the court can effectively extend the period over which the agreement is to be repaid (leading case: Southern and District Finance plc v. Barnes [1996] 1FCR 679, CA);

· Where the court makes a time order under CCA 1974, s.129, the court may also impose conditions on the order or suspend the operation of the order, for example, by suspending a possession order on terms (see s.135);

· In addition, if a time order is made, s.136 gives the court a wide power to reduce or vary instalment payments or the rate of interest, or otherwise amend this.

· Where the court makes a determination that the relationship between the creditor and debtor is unfair, further wide ranging powers are available to it (see below).
C.
UNFAIR RELATIONSHIPS
The provisions relating to unfair relationships are set out in CCA 1974, ss.140A–140C of CCA 1974, as inserted by CCA 2006, ss.19–21.

Section 140A enables the court to make an order in connection with a credit agreement if it determines that the relationship between the creditor (lender) and the debtor (borrower) arising out of the agreement (or the agreement taken with any related agreement) is ‘unfair’.

Matters to take into account
The court is specifically enjoined to ‘have regard to all matters it thinks relevant’, which means all aspects of the relationship between the lender and the borrower. A relationship may be found to be unfair because of one or more of the following:

· any of the terms of the agreement or of any related agreement;

· the way in which the lender has exercised or enforced any of his rights under the agreement or any related agreement;
· any other thing done (or not done) by, or on behalf of, the lender (either before or after the making of the agreement or any related agreement) – this would include the lender’s employees or agents, and may also include a broker or other intermediary, where that person is acting on behalf of the lender.

There is no credit limit on agreements that may be scrutinised under the unfair provisions. 

They apply equally to credit agreements which are regulated or not. The sole exception is where the agreement is ‘exempt’, because it is a regulated mortgage contract under the Financial Services and Markets Act 2000 (i.e. most first charge legal mortgages would not be covered by the unfair relationships provisions).

Powers of the court
The powers available to the court are set out in CCA 1974, s.140B. Where the court determines that the relationship between the creditor and debtor is unfair, the court may make an order to do one or more of the following:

· require the lender, or any associate or former associate, to repay (in whole or in part) any sum paid by the borrower (or by a surety) by virtue of the credit agreement or any related agreement;

· require the lender, or any associate or former associate, to do or not to do (or to cease doing) anything specified in the order in connection with the agreement or any related agreement;
· reduce or discharge any sum payable by the borrower (or by a surety) by virtue of the agreement or any related agreement;

· direct the return to a surety of any property provided by him for the purpose of a security;

· otherwise set aside (in whole or in part) any duty imposed on the borrower (or on a surety) by virtue of the agreement or any related agreement;
· alter the terms of the agreement or any related agreement (for example, reduce the interest rate); and/or
· direct accounts to be taken between any person.

Raising the issue of unfair relationship
An application for an order under CCA 1974s.140B can be made:

· As a stand alone application;

· As an application in proceedings seeking relief under s.140B; or

· In proceedings as part of a defence and counterclaim, seeking a determination that the relationship is unfair and specifying the steps that the court should take in connection with the credit agreement, by reference to the court’s powers in, s.140B.

Alternatively, the court can be asked to adjourn possession proceedings to allow the borrower to make a complaint to the Financial Ombudsman Service under its consumer credit jurisdiction, relying on CPR 26.4(2)(b) which states “ Where the court, of its own initiative, considers that such a stay would be appropriate, the court will direct that the proceedings ... be stayed for such specified period as it considers appropriate”.  

Burden of proof
Section 140B(9) provides that where a borrower or surety alleges that the relationship is unfair to the borrower, it is for the lender to prove to the contrary.

Guidance by the Office of Fair Trading
The OFT has produced guidance on unfair relationships (Unfair relationships – Enforcement action under Part 8 of the Enterprise Act 2002 (OFT854Rev, May 2008 (updated August 2011)), available via the OFT website at www.oft.gov.uk.  The guidance gives many examples of commercial practice and contractual terms, which may in appropriate circumstances tend to show that a relationship between a borrower and a lender is unfair. Such examples include:
· contractual terms which are ‘unfair terms’ under the Unfair Terms and Consumer Contracts Regulations (UTCCR) 1999, for example financial penalties which are disproportionate sanctions for breach of contract, terms which are not clearly expressed or in plain English and therefore difficult to understand (see 3.4);
· excessive interest rates, which in the particular circumstances may be oppressive or exploitative of the individual borrower, even if they are in line with market rates;
· excessive costs to the borrower;

· a failure to disclose relevant information or to have provided false or misleading information, or information which is unclear or ambiguous and so may not have been readily comprehensible;

· excessive marketing;

· business practices in breach of the law;

· business practices not necessarily in breach of the law, but which might constitute irresponsible lending, or involve false or misleading statements, hiding important details in the small print or misrepresenting long-term implications of loan agreements.
OFT case summaries
In addition to publishing guidance, the OFT seeks to obtain details of court judgments in individual cases under CCA 1974, s.140A, particularly where these involve a finding of an unfair relationship. A list of the relevant judgments of which the OFT is aware can be found on the OFT website, together with case summaries. 

An example of such a case is Barons Finance Ltd v. Olubisi - see summary at the end of this paper.
D.
COSTS OF THE PROCEEDINGS
The general rule is that the unsuccessful party in litigation will be ordered to pay the costs of the successful party, though the court may make a different order (CPR rule 44.3(2)).

In mortgage possession proceedings, the lender will usually be the successful party, since the default of the borrower in making payments under the mortgage deed will have caused the proceedings to be issued in the first place. The lender is likely to seek to recover its costs of the proceedings, either:

· by way of an express order for costs from the court (which may be summarily assessed in a given amount); or 

· through the contractual provisions of the mortgage deed.

Most mortgages provide for the lender to recover its costs of enforcing the mortgage on an indemnity basis. As a result, it is very common for the lender not to seek an order for costs from the court, on the basis that it will charge them to the borrower anyway, by adding them to the security, i.e. by adding them to the total amount loaned and secured on the property. 

Challenging unreasonable costs
It is often difficult for the borrower to challenge the lender’s legal costs, but he may do so where:

· there is no contractual provision in the mortgage (see: Helden v. Strathmore Ltd [2011] EWCA Civ 452);

· the lender has acted unreasonably; or 

· where the amount of the costs is unreasonable; or

· the contractual provision amounts to an ‘unfair term’ under the Unfair Terms in Consumer Contracts Regulations 1999.

The leading case on costs in mortgage possession proceedings is Gomba Holdings (UK) Ltd v. Minories Finance Ltd (No. 2) [1993] Ch 171, CA. In that case, the court held that the lender was contractually entitled to payment of its costs on an indemnity basis. However, the court still had discretion to assess those costs and the lender was not entitled to ‘any costs that had not been reasonably incurred or were unreasonable in amount’.

The principles set out in Gomba Holdings are now reflected in CPR rule 48.3 and PD48, para.50. Unhelpfully for the borrower, where costs are payable pursuant to a contract, such as a mortgage deed:

· there is a presumption that those costs have been reasonably incurred and are reasonable in amount (CPR rule 48.3);

· Further, the court is not required to make an assessment of such costs, nor is the lender required to apply to the court for an order for those costs that it has a contractual right to recover out of the mortgage funds (PD48, para.50.2).

Options available to the borrower
At the hearing, the borrower may seek to challenge the lender’s costs in the following way:

· ask the court to order that the “costs are not to be added to the security” on the grounds that the lender has been at fault, e.g. by failing to comply with the Mortgage Pre-Action Protocol or if the lender presented the court with incomplete documentation, necessitating an adjournment;

· challenge the contractual term as an ‘unfair term’ so that it is not binding;

· ask for an account of the lender’s costs pursuant to PD48, para.50.4, with a view to an assessment of those costs by the court pursuant to CPR rule 48.3;

· ask the court to direct an account of the costs of the lender’s solicitor, either under CPR rule 25.1(1)(a) or under the Solicitors Act (SA) 1974, ss.70 and 71 (at the hearing or within one month of the delivery of the bill (SA 1974, s.70(1)). (The court may consider an application after this time, but will not be bound to carry out an assessment. The application will have to be made in the High Court, unless the work related to proceedings in the county court and the bill does not exceed £5,000 (SA 1974, s.69(3)).

Tim Powell

16 May 2012

Appendix: OFT Unfair relationships - Case 19: Barons Finance Ltd v Olubisi.
OFT Unfair relationships - Case 19
This case summary has been prepared for guidance only. It should not be relied upon as an accurate expression of the law.
Barons Finance Ltd v Lara Basirat Abeni Olubisi
26 April 2010 (Mayor’s and City of London Court)

Claim No: 7BB82089 [8PB08963]
Claim: The borrower, Olubisi, appealed against a repossession order made against her. She alleged that the agreement was not properly executed because of failure to comply with:

(i)
the requirements of the Consumer Credit Act relating to the form and content of the agreement and 

(ii)
the requirements of sections 61(2) and 63(1) of the Act relating to the formalities of execution. 

In addition, she alleged that the interest rate on the loan was ‘usuriously high’ which made the relationship between the parties unfair within the meaning of section 140A, and that the creditor had taken advantage of the borrower exploiting her vulnerability and lack of understanding.
Type of agreement: Secured loan agreement dated 12 November 2007 for £2,950 repayable at an interest rate of 3.5% per month.
Judgment: The judge found that the agreement was not properly executed. The creditor had not applied for an order under section 65, and so the district judge was wrong in making the order for possession and payment of arrears that he did.

The judge also had no doubt at all in this case that there was an unfair relationship between the parties, taking into account the following factors:

· The interest rate on the loan was 3.5% per month calculated on a day to day basis of the balance outstanding each month.

· The circumstances in which the loan was made, that is the desperate need of the borrower to obtain a loan in order to stave off possession proceedings (the loan took place 2 days before the date fixed for the possession hearing).

· The flagrant breaches of the Act and the 1983 [Consumer Credit (Agreements)] Regulations.
Result: Unfair relationship under section 140A. The judge allowed the appeal and set aside the order for possession. He also made an order under section 140B that the amount paid to date of £353 be treated as capital repayments and that the outstanding balance of £3,016 be paid over 5 years with an interest rate fixed at 8% and with no additional fees to be payable.

This case and others can be found on the OFT website at:

www.oft.gov.uk/about-the-oft/legal-powers/legal/cca/CCA2006/unfair/unfair-rel-full/

