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POSSESSION CLAIMS : THE OLD AND NEW
A.  THE REALLY VERY NEW
1.  Flexible tenancies: these are introduced in Part 7 of the Localism Act 2011 and are a form of secure tenancy.  Thus the right to buy provisions and many of the other provisions of Housing Act 1985 apply.  However the crucial difference is that they are fixed term tenancies that can be granted for a period of at least 2 years.  The Government has said that it is intended that such tenancies should be for five years save in exceptional circumstances.  The length of the term will be decided by reference to the tenancy strategy (s150) which must be published within 12 months of section coming into force namely by Jan 2013. 

2.  Flexible tenancies arise under s107A of Housing Act 1985 ( s154 of LA).  This section provides that a flexible tenancy is a form of secure tenancy and will arise for a term certain of not less than 2 years.  Prior to the grant the landlord will serve on the proposed tenant a written notice stating that the tenancy will be a flexible tenancy.  There is provision for flexible tenancies to be created where the tenant has occupied under a Family Intervention Tenancy, an introductory or demoted tenancy. 

3.  Section 107B of the Housing Act 1985 permits the proposed tenant to seek a limited review of the decision to grant a flexible tenancy.  However this is only a review of the length of term of the flexible tenancy and only on the basis that it does not accord with the policy of the prospective landlord ie as set out in the tenancy strategy.  Any review must be sought within 21 days, commencing with the date the offer or notice is first received or any such longer period allowed by the prospective landlord.  If the landlord confirms the decision, reasons must be given. Any challenge will lie in an urgent judicial review. 

4.  A flexible tenant can terminate their tenancy by serving notice in writing on the landlord. The notice must state a specific date and must be at least 4 weeks (s107C HA 1985).  The landlord can dispense with the notice requirement.  The tenancy will only end on the date specified in the notice or on a date agreed by the landlord where there are no arrears of rent and no other material breach of the tenancy.  This is a potential minefield for the tenant who may give up occupation only to face later claims by the landlord that the tenancy subsisted due to a “material breach”. 

5.  S107D addresses recovery of the possession on the expiry of the flexible tenancy.  There are three conditions that must be met:

i) Condition 1 is that the flexible tenancy has come to an end and no further tenancy is in existence other than a secure periodic tenancy. 

ii) Condition 2 is that the landlord has given the tenant at least 6 months notice that the landlord does not propose to grant another tenancy; the reasons why and the right to seek a review of the decision and the time to make a review request. 

iii) Condition 3 is that the landlord has given the tenant not less than 2 months notice that possession is required. 

Provided the conditions are met the court must order possession ie this is a mandatory ground for possession.  

6.  S107D(6) provides that the court may refuse to grant possession where the tenant has requested a review under s107E of the decision not to grant a new tenancy and the landlord has failed to carry out the review  in accordance with any provision made by or under this section or the review decision is wrong in law.  The court may in these circumstances order a further review.  Plainly a public law defence and A8 defence can be raised where the circumstances permit of the same.  If any of the three conditions set out in s107D are not met then it would not appear that possession can be ordered.  The section is silent as to the effect of the possession claim failing save that there is a discretion to refer for a further review.  If the claim is dismissed and no review is ordered, presumably the tenant then occupies as a secure periodic tenant who can only be evicted in accordance with the usual grounds for possession. 

7.  S107E sets out the review procedure subject to regulations that Secretary of State may make.  The review must be sought within 21 days of the day on which the notice is served under Condition 2.  The landlord must review the decision and must consider if the decision is in accordance with its policy on such matters.  The landlord must notify the tenant of the decision and, if it upholds the decision, the reasons for the same.  The review must be carried out and the decision notified to the tenant prior to the date specified in the notice of proceedings as to the date after which proceedings may be begun. 

8.  Succession to secure tenancies is altered for all new tenancies where the tenant dies after April 1st 2012.  In future there will only be succession to a tenant’s spouse or civil partner unless an express term of the tenancy agreement permits of other successions (S86A of HA 1985).  This section has no effect in relation to tenancies that were granted prior to April 1st 2012. 

9.  The Act has provided other grounds for seeking possession namely:

a) S90 of HA 1985 is amended to take into account the situation where the secure tenant of a fixed term tenancy dies and the tenancy vests in someone who is not entitled to succeed so it is no longer secure.  The landlord can recover possession without waiting for the fixed term to expire provided it gives at least 4 weeks notice as set out in S90(7). 

b) A new Ground 15A is inserted in Schedule 2 to address the situation where the accommodation is more extensive than is reasonably required and occupied by someone who is not the late tenant’s partner or spouse.  Notice must be served seeking possession more than 6 months but less than 12 months from the date of the previous tenant’s death or, if the court directs , such date as the court considers was the date when the landlord became aware of the tenant’s death.  This gets around the problems that arose in Newport CC v Charles [2009] HLR 18 where the son concealed his mother’s death and the landlord was not able to serve NSP within 12 month time limit. 

c) Ground 16 will only apply in Wales in future and is amended to reflect Ground 15A.

10.  Assured Tenancies: the Localism Act makes various changes to encourage the use of fixed term tenancies rather than periodic tenancies. 

i) Ground  7 of the HA 1988 is amended so that this mandatory ground which permits succession on devolution of the tenancy under will or intestacy will apply where there is a fixed term tenancy. 

ii) Provision is made for ASTs to be granted on the termination of a demoted tenancy or FIT (s20C and 20D of the HA 1988) 

iii) New subsections 21(1A) and (IB) are inserted to HA 1988 and provide that where AST for less than 2 years is granted then in addition to s21 notice further provisions will come into play.  The landlord will be required to serve notice not less than 6 months before the term expires stating that it does not propose to grant a new tenancy and explaining how to get help about the notice. 
B THE ALMOST NEW  

TENANCY DEPOSIT SCHEMES 
11.  The Localism Act 2011 has substantially amended the provisions of Chapter 4 of the Housing Act 2004.  The amendments are aimed to reverse the effects Tiensia v Vision Enterprises [2011] HLR 10 and  Gladehurst Properties Ltd v Hashemi [2011 ] HLR 36.  Whilst the amendments have strengthened the Act in some respects, the scheme is weakened in other areas:

· The first change is that the period for compliance with the initial requirements is extended to 30 days after payment of receipt of the deposit (s213(3)) and the information must be given to the tenant within 30 days of receipt of the deposit by the landlord (s213(6)).

· Section 214 is amended to make clear that an application can be made on the basis that s213(3) or (6) have not been complied with or the tenant cannot get confirmation that the deposit is being held by the scheme administrator.  If the court is satisfied that there has been non compliance within the 30 day time period then the sanctions provisions of s214 will bite. 

· Section 214 is further amended to spell out that application can be made by a former tenant where the tenancy has ended. 

· Where the tenancy has ended s214 (3) will not apply and there is a new section 214(3A) where the court may order the person who appears to be holding the deposit to repay all or part of it to the applicant within 14 days of making the order. 

· The court is no longer required to order that the defaulting landlord or former landlord must pay three times the deposit.  Rather the court can order anything from a minimum  amount equal to the deposit to a maximum of three times that amount. 

· Section 215 has also been amended.  No section 21 notice can be served when the deposit is not being held in accordance with an authorised scheme or s213(3) has not been complied with ie the initial requirement of a scheme have not been met or the prescribed information has not been given to the tenant. 

· A new section 215(2A) provides that a section 21 can be served despite non compliance where the deposit has been returned in full to the tenant or with agreed deductions or an application under 214(1) has been made and has been determined by the court, settled or withdrawn. 

C THE QUITE OLD :  PROPORTIONALITY DEFENCES
12.  Three cases that are worth consideration in recent months are : 
a) Corby BC v Scott ; West Kent  Housing Association Ltd v  7 Haycraft [2012] EWCA Civ 276
In Corby , the tenant was an introductory tenant who had modest arrears which were paid off the day before the possession hearing by her relatives.  She raised Article 8 as a defence relying on the fact that she had drink problems , had paid off the arrears and had been subject to a murderous attack in July 2010.  The CJ was persuaded that there were exceptional circumstances due to the gravity of the assault and the fact that the arrears had been paid off and refused to make an order for possession.

In West Kent HA, the review panel had concluded that the tenant had been guilty of indecent exposure as alleged against him.  Mr Haycraft raised A8 before the CJ as he denied the allegation of indecent exposure, there had been no complaints since July 2009  and he was now married and had a child.  The CJ dismissed the appeal against the possession order without hearing evidence. 

The Court of Appeal dismissed both appeals. Lord Neuberger MR gave judgment in which he stated at:  

“18. The effect of the reasoning in Pinnock [2011] 2 AC 104 seems to me to be that, at least in relation to demoted and introductory tenancies, “it will only be “very highly exceptional cases” that it will be appropriate for the court to consider a proportionality argument” although “exceptionality” is an outcome and not a guide....
He continued that the facts in Corby got nowhere near justifying the contention that it would be disproportionate to order possession.  The reliance on the murderous attack was irrelevant to A8 proportionality matters (para 24).  The case should never have gone to trial. A judge should have concluded at an early stage that even if the pleaded case was factually correct it could not succeed as it was hopeless as a matter of law (para 26).  The judge may have misled herself by concentrating on whether the facts were exceptional but as stated in Pinnock exceptionality is a measure of outcome. 

In the related case of Haycraft, the reviewing panel had concluded that the indecent exposure had occurred.  On appeal there were no new points calling the decision into question  nor any challenge to procedure.  There was no evidence that his health would be exacerbated by an eviction.  The fact that he might be treated as intentionally homeless was not a significant factor in relation to A8 proportionality arguments.  Firstly A8 is primarily concerned with respect for the particular home rather than a right to a home.  Secondly the right to be rehoused weighs against A8 claim prevailing rather than the lack of a right to be rehoused being a factor in favour of proportionality.  Thus the court concluded that the CJ had been right to conclude that the matter be dismissed summarily.  

Lord Neuberger concluded with some general statements about these type of cases.  A judge should be rigorous to ensure that only the relevant matters are taken into account on proportionality and should not let understandable sympathy for a tenant lower the threshold identified in  Powell at paras 33 and 35 (para 35).  Judges should consider at an early stage whether the tenant has an arguable proportionality case.  If it is a case which cannot succeed, then it should not be allowed to take up further court time. 

b) Riverside Group Limited v Thomas [2012] EWHC 169 

This case involved a starter tenancy.  There were allegations of ASB.  There had been a two year ASBI and there were two outstanding committal applications for breaches and on going complaints from neighbours.  The issues raised before Ryder J were as follows:

a) Where possession proceedings are issued and there are further allegations of ASB, is the Defendant entitled to a further internal appeal? 

The answer was no; there was no basis for such a further internal review (para 37) 

b) Ought the court to consider the possession claim summarily? 

Ryder J considered that the threshold for full consideration of a proportionality defence is only capable of being crossed in introductory tenancies in “very highly exceptional circumstances”.  He applied this test to starter tenancies.  He considered that this was plainly a case where possession should be ordered summarily as there was no proper basis to conclude that the threshold for more detailed consideration was justified (41). 

c) Does the court have the power to suspend or postpone the possession order?  Clearly not was the answer. The powers are set out in Section 89 of the HA 1980 (para 42)

d) Ought there to be a declaration of incompatibility in relation to s21?  The court considered that this matter had been addressed in Pinnock and Powell (44). 

c) Holmes v Westminster CC [2011] EWHC 2857 
Mr Holmes appealed a decision of a recorder who had decided on a summary basis without hearing any evidence to dismiss the defence of the Mr Holmes and ordered possession.  Mr Holmes had serious mental health problems.  There was an allegation that he had assaulted two housing officers and the council therefore sought possession.  A defence was filed albeit that the defence did not raise that Mr Holmes disputed the factual basis of the assault. Eady J held that the Recorder was entitled to adopt a summary procedure.  He stated at para 37 

“What matter for present purposes is whether or not the Council had reasonable grounds to believe he had behaved in the way described by its officers.  In order to base a possession order on a tenant’s conduct, it is not necessary to go through a trial to establish criminal guilt or even to prove a civil wrong on a balance of probabilities. Conduct may be legitimately regarded as unacceptable on the part of the tenant without necessarily passing either of those tests”. 

The Recorder was entitled to conclude that there was no cogent evidence of any breach of policies and no cogent evidence of a breach of the DDA.  Therefore the appeal was dismissed. 
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