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Meeting Overview

A good number of attendees heard David Watkinson and David Smith speak about the changes contained in the Localism Act 2011 as they relate to allocation, flexible tenancies, tenancy deposits and homelessness.
David Watkinson used his extensive experience and expertise to set out what impact the Act would have on the allocation of social housing.  He confirmed that the sections relating to allocation and flexible tenancies were not yet in force.  He discussed the relationship between the new forms of social housing transfer list and the allocations scheme administered by the local housing authority – highlighting that there was now the potential to allow local housing authorities to widen the scope of excluded applicants.  David also confirmed that there is a consultation paper out at the moment on a draft Code of Guidance on allocation and encouraged HLPA members to respond by the deadline of 30 March 2012.  Local housing authorities should be drafting and consulting on their tenancy strategies also.

David Smith highlighted the key change in the homeless provisions – namely that local housing authorities will be able to discharge their homeless duties by making offers of private sector accommodation.  There is concern that there will be limited circumstances in which an applicant can refuse such offers without risking the discharge of the main housing duty.  David also pointed out an important but subtle provision whereby someone who has received a notice under Section 21 of the Housing Act 1988 will be deemed immediately threatened with homelessness, and once that notice expires they will be in fact homeless.

In this second section David also gave an illuminating run-down of the current position re tenancy deposit schemes and how the Localism Act 2011 will overturn some recent caselaw in this area. 

Questions following the talks led to discussion on what the consequences would be if a homeless applicant accepted an offer of an assured shorthold tenancy (AST) but then was successful on his review to the suitability of the offer. David Watkinson highlighted that government is due to issue new guidance on when an AST can be classed as “suitable” for this purpose.  He suggested members should watch out for any consultation on the draft Order.

During the information exchange, Giles Peaker (HLPA Chair) updated the meeting about the Legal Aid Bill and what HLPA has been doing to try to mitigate the worst aspects of it. 

The meeting closed with a call for members to nominate themselves to take up positions on the Executive Committee.  The deadline to do this was 1 February 2012.

Minutes

Chair:  Welcome to the first HLPA meeting of 2012.  My name is Katie Brown, I am a solicitor at Philcox Gray Solicitors and on the committee of Junior HLPA.  We have two eminent Davids speaking for us tonight on the subject of the Localism Act.  David Smith is a solicitor at Anthony Gold Solicitors in South London and is a well-known authority on tenancy deposit schemes.  Our first speaker is David Watkinson, who has worked for over 35 years in housing law and is a barrister at Garden Court and on the Executive Committee of HLPA.
David Watkinson:  The part of the Localism Act which we are concerned with is Part 7 and Schedules 16 and 17 which is about 40 pages, but they are very intense and dense pages.  You can be assisted a little in following it by referring to the explanatory notes and you can get both the Act and the explanatory notes by googling OPSI.  If none of you know about OPSI it is wonderful so go on to that and you can have all the statutes going back to 1802, which I think pretty much covers everything so far as housing lawyers are concerned together with the explanatory notes and you can have them in their amended and their unamended forms.  

I am also recommending to you a couple of Articles in Legal Action by Luba and Davies on Homelessness and the Localism Act and by Luba and Baldwin on Allocation and the Localism Act and there is yet more to come from Luba and A N Others; three more articles in fact in LAG on other aspects of the Localism Act.  Not content with having written an article with Mr Luba, Mr Baldwin has written an article on the Localism Act in the current journal of Housing Law; will it lead to fair allocations in social housing to local people in housing need?  If you wanted to dig back into a little bit of history as to how we managed to get to the Localism Act, you could look at a couple of articles by myself in Legal Action of March and April last year on the consultation process and responses.  

Now as you have probably gathered from the title to the notes, I am dealing with allocation, flexible tenancies and Regulation and David will be dealing with deposits, the Ombudsman and homelessness.  But those of you who have read the articles in Legal Action will be getting additional information this evening because since it was written we have had a consultation paper on a new Code of Guidance for allocation.  This came out on 5 January with a response date of 30 March.  We have another consultation paper as well related to Regulation which came out last November with a response date of 10 February.  When the Act received its Royal Assent we did not know when it was going to come into force.  We knew it was going to come in stages but those stages have already started to roll because we had the Commencement and Transitional and Saving Provisions Order made on 11 January.  That, basically, is bringing in the provisions concerning consultation and conferring Regulation-making powers on the Secretary of State that are to be found in the Act.  Those provisions are in force from 15 January.  

I will deal with the Allocation sections first of all.  These are not in force, except as I have just mentioned, and we start with Section 145 which inserts into Section 159 of the Housing Act 1996 new amendments, which is how this Localism Act works.  What it does is to amend our previous Housing Acts so inserts additions into the 1985, the 1996, the 1998 and the 2008 Housing Acts.  So you can no longer look at those Acts and think you have got the entire legislation.  For the time being we are going to have to carry the Localism Act provisions as well in order to see what amendments have been made to the previous Acts.  
So, starting in relation to Allocations, transfers; the effect of the amendment is Part VI of the 1996 Act will not apply to existing secure or introductory tenants of local housing authorities or to assured tenants of registered private providers or RSLs.  You have to mention RSLs there because one of the other things about the Localism Act is that most of its amendments affect England; they do not affect Wales; RSLs are still alive in Wales, they are not registered private providers.  So the effect of that is that “reasonable preference” under Section 167, as you might still be calling it, will not apply to transfers within social housing.  You may recall that social housing tenant transfers were put into general Section 167 allocation by the Homelessness Act 2003.  But, there is a but on this straight away, “reasonable preference will apply if the tenant applies for a transfer (which would always be the case, would it not) and the local housing authority is “satisfied that the person is to be given reasonable preference under Section 166A(3) of the 1996 Act.”  The reference to Section 166A is there because that is the new Section 167 so forget, when this comes into force, about Section 167; you are now going to be dealing with Section 166A in England.  In Wales you will still be dealing with Section 167. 
This is a bit curious because you might think that those persons to be given a reasonable preference under Section 166A(3) who have applied for transfers are going to be nearly all of them but we will come back to that.  So when this comes into force what we will be having is classes of transfer applicants who fall outside the reasonable preference criteria and classes who fall inside.  This seems strange because the purpose of taking transfer applicants who were already tenants out of early reasonable preference list was “to make transfer easier and free up under occupied property”.  As I said, we might expect nearly all transfers to result from tenants’ applications to fall within the reasonable preference criteria, particularly considering the width of “insanitary, overcrowded, unsatisfactory housing conditions” and the “need to move on medical or welfare grounds” categories according to Annex 3 of the Allocation of Accommodation Code of Guidance 2002.  That Code of Guidance is still in force and just to take some examples, if you look at what it says about who might be in insanitary, overcrowded and unsatisfactory housing conditions we have poor internal or external arrangements, under-occupation, children in flats or maisonettes above ground floor.  If you look at people who need to move on medical or welfare grounds then you have need for adapted housing and/or extra facilities, bedroom or bathroom, need improved heating on medical grounds, need sheltered housing on medical grounds, need ground floor accommodation on medical grounds, need to be near friends, relatives or medical facility on medical grounds.  That sounds just about like every transfer applicant that you have ever had, whether they were already social housing tenants or not.  
Assuming that we are going to have people outside the reasonable preference category who are applying for a transfer and already tenants, what system will the local housing authorities have to enable them to decide how to allocate between non-reasonable preference transfers and to whom will offers of stock be prioritised; non-reasonable transfer applicants or reasonable transfer applicants?  At the moment we do not know because no such systems are in place, but they will be revealed because local housing authorities will still be obliged to have allocation schemes but now under Section 166A subsection 1 in England and will still be obliged to consult with private registered providers and local housing authorities with whom they have nomination arrangements.  That obligation is when a scheme reflects a major change of policy, as this will.  In addition to that, they will have to consult others if they are going to comply with the 2009 Guidance, which says that,
“Anyone who is affected by or interested in the way social housing is allocated should be included when consulting on changes to an authority’s allocation scheme.”  And, “authorities should also engage with and involve the wider community before they produce their allocation scheme so that people are given the opportunity to contribute to the development of the allocation priorities.”

Referring to the transfer powers, the consultation paper states, “As a result housing authorities may set their own transfer policies in relation to those tenants.  Housing authorities should consider carefully how to make the best use of this flexibility” and it continues, “Providing social housing tenants with greater opportunities to move within the social sector can help to promote social and economic mobility, as well as meeting individual tenant’s specific needs and aspirations.”  It is a constant theme of the consultation paper that the Government is keen to get people on the move and looking for work and keen about moving tenants out from where they are under-occupying and that is also referred to in the consultation paper.  It suggests authorities consider giving priority to existing social tenants who are under-occupying for a transfer and suggests removing or revising policies “which might make it more difficult for under-occupiers to move” as prohibiting offers where tenants have accrued “minor rent arrears”.  Now that is the kind of principle that we might like to see extended more widely; that tenants should not be blocked from transfer or from allocation because of minor rent arrears, particularly when there is a payment system in place.  

So we move to the next topic in relation to Allocation and that is exclusion; exclusion from allocation.  The purpose of the new Section 167, from now on, as I said, Section 166A in England, and a new 160ZA.  The purpose of these new Sections is to take out the current provisions allowing local housing authorities to prioritise applicants by financial resources, behaviour or local connection and instead have the discretion to decide the classes of persons who are or are not “qualifying persons” to whom it may allocate accommodation.  It is noted that “persons from abroad” remain ineligible for allocation as before.  The Secretary of State may also prescribe classes of persons who may be in or out as “qualifying persons”.  If the local housing authority decided that an applicant is not a “qualifying person” it must give notice of that decision, in writing, with grounds and then the person has a right to request a review and to be informed of the decision and grounds.  The applicant may also make a fresh application for allocation if he considers he should be treated as a qualifying person.  
This review decision does not attract any appeal on a point of law to the county court so it is a judicial review opportunity.  But there are alternative remedies; making a fresh application, maybe an alternative remedy if there has been a change of circumstances since the application was made as a result of which the person may well come within the qualifying person category or there might be a complaint to the Ombudsman to be followed as an appropriate alternative.  You will be hearing more about what the Localism Act has done to the Ombudsman system from David Smith.  So, only if the review decision shows an error of law that cannot be dealt with by one or other of those other means is there likely to be an opportunity for judicial review.  But when this comes into force what that means is that becoming a qualifying person will be the first hurdle before applicants get to the reasonable preference stage.  So the allocation system is going to contain at least one class if not two classes of people; those who fall within the qualifying person class or those who fall within a class who cannot be qualifying.  All this, of course, is to be consulted on as to the scheme for division of qualifying persons and, again, we can expect this part of the Act to be coming into force within about a year.  

What does the consultation paper say about it?  The Draft Code of Guidance “strongly” encourages local housing authorities to consult with tenants, residents, relevant statutory agencies and voluntary and community organisations “in developing their qualification criteria”.  Now when you are responding to that, you might like to point out the third of the “policy objectives” which are set out in the Draft Code of Guidance for this part of the allocation system.  That is, “To maintain the protection provided by the statutory reasonable preference criteria – which ensures that the priority for social housing goes to those in the greatest need.”  So that is the third of the policy objectives.  If you look at the first of the policy objectives, “To enable housing authorities to better manage their housing waiting lists” note that old fashioned phrase “waiting list”, when did we last hear of a waiting list?  Before we had housing registers in the earlier Acts.  “… which better reflects local circumstances and can be understood more readily by local people.  It will also be easier for housing authorities to manage unrealistic expectations by excluding people who have little or no prospect of being allocated accommodation.”  So there will be persons to whom the local housing authority can just say, “it’s tough, you are not going to be allocated any accommodation because are not a qualifying person.”  You might think there is a tension between these two policy objectives and there is but there is one there to emphasise.  
Now the Draft Code does point to the following framework for qualification criteria.  Local housing authorities must have regard to duties under the equalities legislation, they must observe the requirement to give overall priority to people in the reasonable preference categories, they must not restrict the ability of applicants to transfer in order to take up work or downsize to a smaller home – that is work and under-occupation again.  And not to disqualify on residential grounds members of the regular armed forces within 5 years of discharge and here we have another consultation opportunity.  There are two statutory instruments in draft for consultation which are about giving preference to former members of the armed forces in housing allocation.  The first is you cannot restrict a member of the regular armed forces from being allocated accommodation on grounds he has not lived in the area of the local authority long enough, though you might do that in respect of other applicants.  The other is that additional preference is to be given to former members of the regular armed forces and who are persons with urgent housing needs in allocating accommodation.  A detailed part of this consultation paper is about the criteria for allocation accommodation to former members of the armed forces.  

So what can be expected when local housing authorities get down to drafting their qualifying persons and non qualifying persons schemes?  Well, it is likely that we will have back exclusions as before on grounds of financial resources, behaviour (without the previous qualifying criteria   that the behaviour is such as would lead to a possession order which would be an absolute order etc.) and restrictions on grounds of local connection.  There are likely to be preferences for those who would accept “hard to let” property, who are under-occupying and want to downsize and households who are seeking work.  We are likely to get all of those because they are specifically referred to in the consultation paper.  But there is also specific reference to carers, those who do not reside with the person receiving support but who need to stay overnight from time to time.  The Code of Guidance says local housing authorities should, “wherever possible, take account of the applicant’s need for a spare bedroom” and also consider the need for an extra bedroom of applicant prospective foster carers and adopters.  My last point in relation to allocation is to leave you with this thought that if exclusionary policies do not allow for exceptions, or for a process by which exceptions can be considered, could the scheme be open to a judicial review challenge?  
We now move on to flexible tenancies.  We have now reached Section 150 of the Act and the first reference to flexible tenancies comes within the provision for local housing authorities to publish a tenancy strategy.  The tenancy strategy ball has already started rolling because, again, this is part of the Act that came into force last Sunday.  The tenancy strategy must set “out the matters registered providers of social housing (including local housing authorities) must have regard to in formulating policies relating to the kinds of tenancies they grant, the circumstances in which they will grant tenancies of a particular kind, the lengths of tenancies where the term is fixed, the circumstances in which they will grant a second or further tenancy.”  Again, we have similar consultation provisions and then Section 154 defines a flexible tenancy.  A flexible tenancy is a secure tenancy and that is quite important; it is a sub-species of secure tenancy which is granted for a term of not less than 2 years and before it is granted the prospective landlord has served a written notice on the prospective tenant stating that the tenancy would be a flexible tenancy.  The other terms of the tenancy must also be set out in the notice.  Now these provisions will apply to new tenancies, tenancies granted after these provisions came into force, and of course, a landlord is not obliged to grant a flexible tenancy.  There can also be a flexible tenancy granted in respect of family intervention tenancies, introductory tenancies and demoted tenancies.  
There are two review occasions in respect of flexible tenancies.  The first review occasion is the prospective tenant may request a review of the length of the term but only on the basis that the length is not in accordance with the landlord’s policy as to length of terms.  The second is that the flexible tenant can also request a review of the landlord’s decision to seek an order for possession at the conclusion of the flexible tenancy and on this occasion the landlord is only obliged to consider whether the decision is in accordance with its policies as to the circumstances in which it will grant a further tenancy.  So the local authority’s decision-making in relation to possession covers a wider scope than that when it is reviewing the length.  The review timetable and procedure is familiar because it is modelled on that relating to homeless persons and the Secretary of State is going to make Regulations about it.  Now there is no point of law appeal to the county court in relation to these review decisions so in relation to the decision as to the length of the flexible tenancy, the only recourse would be a judicial review.  But the possession decision is a bit more varied.  Possibly there could be a judicial review but it is more likely that a tenant would be advised to defend the possession proceedings on the basis that the review decision was wrong in law because that is specifically allowed for in the legislation.  

Moving on to the possession procedure, the court must make an order for possession if the flexible tenancy has come to an end and no other secure tenancy has been granted.  However, once the flexible tenancy comes to an end, the tenant will, subject to the provisions about making orders for possession, continue as a periodic secure tenant.  That is why I said a little while ago that is important to bear in mind that a flexible tenancy is a secure tenancy.  The landlord must have given not less than six months notice that it does not propose to grant a new tenancy and in that notice it has set out its reasons and that there is a right to review that decision.  It must also give two months notice on or before the end of the fixed term that the landlord requires possession.  So those three requirements have to be met before the court can make an order for possession against a flexible tenant.  In addition, the court may also not grant possession if the review has been requested and has not been carried out in accordance with the statutory provisions or that the decision on the review is otherwise wrong in law.  Now this is a mandatory provision for possession, despite all these qualifications, so that means that there is scope for a proportionality defence applying our now familiar friends of Pinnock and Hounslow v Powell.  There is also provision about fixed term tenancies in the private registered providers sector as well but that does not carry with it any of the provisions so far as review is concerned; there is simply a requirement for six months notice.  
So what were the policy objectives behind flexible tenancies?  It was “To ensure that the system is more obviously fair, that good affordable housing is available for those who genuinely need it and that we get the best out of 4m rented homes” in the social housing sector.  You will not find this in the Act but the proposal in the consultation paper was that before the end of the fixed term there would be an assessment of options for the tenant and the options would be stay, moving to another social tenancy or moving to the private sector.  The options were to be those in accordance with the local authority’s strategic tenancy policy and the authority was to take into account the tenant's level of needs, work incentives and local pressures for social housing.  So that looks like a very careful assessment that the authority is going to have to carry out before it gives the six months notice that it is not going to offer a further tenancy at the end of the period.  That will be a rather anxious time for the tenant while that assessment is being carried out and before the review decision is received during which advice on how to put the tenant’s case on the review is going to be required.

Now what about length of term?  There was a lot of concern expressed in the consultation process about the proposal that the length of term be 2 years and the reasons were concern about stability for the individuals, social cohesion and the administration costs for landlords of this process.  There was a degree of consensus in favour of five years although many local authorities wanted to have the option of the two year fixed term.  The Government has taken those concerns into account but not by way of altering the legislation. 
I have included a note about Section 11 of the Landlord and Tenant Act 1985 and there is an amendment in the Localism Act which applies the repairing covenants of the Landlord and Tenant Act to a secure tenancy or an assured tenancy for a fixed term of seven years or more, by which it is seven years or less after this provision comes into force.  That is in there because now we have moved into or are moving into a fixed term era for social housing tenancies.  You could have had a situation in which tenants could have fallen outside the repairing covenants if they were granted a seven year plus flexible tenancy so it will not happen because of that provision.  That provision actually is in there because the sharp eyed authors of Tenants Rights Disrepair, the Legal Action Group, produced a series of amendments which included that which was picked up by opposition peers in the House of Lords and which the Government accepted.  

On the face of it Regulation of Social Housing is going to change as well.  You may have got used to the Tenants Services Authority but their regulatory functions are now going to be transferred to the Homes and Communities Agency.  The role of Regulator of Social Housing will be carried out by a Regulation Committee of the Homes and Community Agency and the procedure for setting up the Regulation Committee has already come into force.  There are two main points about the Regulator.  There is change in the regime by which the Regulator intervenes if there has been failure by the social housing landlord to comply with the standards which the Regulator has set.  The position will be that the Regulator will only intervene if he thinks that there are reasonable grounds to suspect that failure by a registered provider to meet a standard has resulted in serious detriment or the Regulator’s failure to take action will result in serious detriment to tenants or potential tenants.  So the policy objective there is that the Social Regulators’ intervention is to be an intervention of last resort.  The second point about the Regulator is that the Secretary of State has decided to make a direction in relation to Tenure Standard so that when the relevant provision comes into force and the direction will be that flexible tenancies, including those following a probationary period, should ordinarily be of five years duration, not two, unless there are exceptional circumstances.  This is the subject of another consultation paper which I have mentioned at the beginning, because the Tenants Services Authority has put out the consultation paper on the revised regulatory framework for social housing which seems a bit like a turkey arranging its own demise but nevertheless that is how it is being done.  So if you want to make responses about what standards the Regulator should be applying that is your opportunity.  As I said before, the revised regulatory framework that is referred to in the consultation is said to be a framework from April 2012, which perhaps again is a hint of when the Regulatory Provisions are going to come into force.  

I have given you a couple of other references to other Provisions, these are the kinds of little extras that get thrown into legislation just to show that the Government has not overlooked another opportunity to put the boot in so far as social tenants are concerned.   

Chair:  Thanks David.  I will now hand over to David Smith and we will take questions after that.

David Smith:  I will start with homelessness and the key change here, of course, is that local authorities will be allowed to discharge their homelessness duties by making offers of private sector accommodation.  Rather unreasonably, I feel, is that you cannot really refuse an offer of private sector accommodation because subsection 7C has been eliminated from existence and subsection 7F has been brilliantly rewritten to remove the whole thing about being able to refuse a private sector accommodation offer because it is not reasonable to make one.  In fact the only grounds now for refusing a private sector accommodation offer is that you have a contract for accommodation which you cannot terminate in time to take up the offer that has been made to you.  So basically the only reason for refusing an offer of private sector accommodation is you already have somewhere to live, so sounds perfectly reasonable to me, actually, why would you need it?  So there is a real limitation on the grounds for refusing this.  The offer that is being made to you has very specific requirements, however, the authority has to give specific written advice on the consequences of the refusal of the offer, which is as is now, but they also must explain the consequences of the acceptance of a private sector offer.  I suspect some local authorities will fail to get their heads around this for a while, together with the rights of appeal against such an offer, which are limited.  They also need to advise of the consequences of an application for further re-housing within two years which I will come back to in just a moment.  The landlord in the private sector is required to offer an assured shorthold tenancy under the Housing Act 1988 and the term of the tenancy must be not less than 12 months, it must have a fixed term of not less than 12 months.  It must be offered pursuant to an agreement that they make with the local authority to offer accommodation to local authority supplied tenants.  There is also a re-housing duty so if a tenant is given an offer of private sector accommodation which they accept and then they re-present to the local authority within two years claiming that they have been made homeless unintentionally, then the local authority immediately has a duty to house them again.  However, they are allowed in that situation to make a referral to another authority under Section 198 and it is actually automatically grounds to be able to make a referral if someone has re-presented for re-housing having already been housed in the private sector.  Where there is a subtle change here is that someone is deemed homeless as soon as a notice under Section 21 of the Housing Act 1988 is served on them, they are immediately threatened with homelessness, and once that notice expires they are in fact homeless.  So you do not have to wait, as you currently do, for possession proceedings to occur and possession orders to appear.  

Key issues about this: although the term of the assured shorthold tenancy by the private sector landlord is supposed to be 12 months there is actually nothing to stop a landlord offering a tenancy for 12 months with a break clause after six months; that is perfectly valid and legal.  Obviously that would never happen because the landlord would, of course, be in a relationship with the local authority and they would police the situation to ensure that did not occur.  However you may be aware that local authorities have not been very effective in policing their arrangements with the private sector landlords at the moment and there is no reason to suggest that they will suddenly become enormously effective once all these provisions come into force.  Crisis, in particular, have raised this whole issue of removal of the reasonableness criteria.  Clearly and obviously there are lots of people for whom a private sector tenancy is not particularly suitable.  Unfortunately those people are fresh out of luck because private sector tenancies are suitable for everybody, obviously.  If a local authority is particularly canny I would have assumed they would simply make sure that all the private sector tenancies they offer are for 24 months because that would immediately absolve them from having to re-house people under the duty to re-house if people re-present within two years, which would be a sneaky move but perfectly legal.  The other thing that personally concerns me is there is a presumption here that private rented sector has space to actually put these people into and obviously it does not.  But what I find particularly worrying, again this is something raised by Crisis and Drug Scope among others, is that people in the low to middling sectors will simply be forced out by people being put forward by local authorities and the re-housing ability as well, to re-house elsewhere.  There is going to be this gradual process of shifting people out of the centre of London particularly further and further into suburbia, which is obviously a good thing for providers of trains, especially as they have put the percentage prices up.  

The new Ombudsman Service; all complaints about social housing providers will fall under the aegis of the Housing Ombudsman service from April 2013.  If you see his website he is incredibly happy about this but he cannot really explain why he is happy about it but he is very happy and it is a good thing.  Very oddly there is this great new role for designated persons to deal with complaints.  Designated persons are MPs, councillors and designated tenant panels.  What is weird is that these people do not really have any particular powers under the Act.  What they can do is they can either say that a complaint is not very interesting and send it back or say “oh this is a very interesting complaint” and send it to the Ombudsman; those are their two choices.  Of course, if they pass the complaint to the Ombudsman he is statutorily required then to deal with the complaint but there is no process for the MPs or councillors to actually deal with the complaint and make an enforceable order or judgment or resolution that is enforceable on the provider.  Also, you do not actually have to go through the designated person route; you can complain directly to the Ombudsman and if a designated person rejects your complaint you can then still go straight to the Ombudsman who will deal with your complaint.  So designated persons are fascinating and obviously it gives MPs something to do or to employ their children to do, allegedly, but arguably they are somewhat redundant but interesting all the same.  There is going to be some form of enforcement process which has yet to be left to delegated legislation which basically allows the Ombudsman to apply to a court to make one of his orders enforceable as if it were a court order.  I am sure this will of course be unnecessary because all social housing providers will take advice and all orders from the Ombudsman and will immediately do everything he says so it should not be required, but there will be some secondary legislation.  As I said, that is all due to appear in April 2013 and the Ombudsman will be a very happy man.
Tenancy Deposit Protection; this I know rather more about because we are now back in my happy land of the private sector so you can go to sleep and I will get excited.  One of the problems, of course, with the Housing Act 2004 has been the courts, which is always a shame, I find, with legislation; the courts just keep getting in the way.  After the case of Universal Estates v Tiensia the Court of Appeal, rather unfortunately, of course, ruled that tenancy deposits do not actually have to be protected within 14 days as the Housing Act 2004 says, you can come and do it any old time provided you do it before the tenant gets to a courthouse.  Even better than this, in the frankly laughable Court of Appeal decision in Hashemi v Gladehurst Properties, the Court of Appeal decided that after a tenancy is over the court has no power to make an order for an unprotected deposit at all so, in short, landlords do not really have to protect deposits.  If a tenant reminds them about it during the tenancy they can protect it and all well and good.  If the tenant does not realise until the tenancy is over, the landlord does not have to do anything and as the Court of Appeal  pointed out in Hashemi v Gladehurst it is okay because the tenant can, in fact, go to the small claims court to get their deposit back so why do you need it?  
There was a helpful intervention from the High Court hearing in the amusingly named case of Suurpere v Nice, I find it amusing because Mr Nice is basically not a very nice person in many ways, partaking as he does, apparently, of unlawful eviction.  I am glad to say that is what the High Court found.  Mr Nice had protected the deposit, eventually, but he had not bothered serving the prescribed information, so that is the information required by the Housing (Tenancy Deposit) (Prescribed Information) Order on the tenant.  The High Court distinguished between the Hashemi position which is where the deposit was unprotected and the Suurpere position which is where the deposit was protected but the prescribed information had not been served and said, “we agree that you cannot make an order in respect of an unprotected deposit but we can make an order in respect of a deposit where the prescribed information has not been served.”  It is quite a subtle distinction but quite a useful one because it overturns everything about Hashemi provided you plead your case in the right way, because as long as you do not make a claim for an unprotected deposit but only ever make a claim for the prescribed information not being served you are always entitled to the penalties; it is a kind of perverse scenario.  However, in the meantime, the Government decided to solve all these problems by introducing last minute amendments into the Localism Bill, as it then was.  Obviously many people felt that introducing amendments into the Housing Act 2004 and in the last minute to introduce tenancy deposit protection in the first place was a bad move.  Therefore, you could argue that introducing a series of amendments to those amendments at the last minute in the Localism Bill was also a bad move but the Government does not agree; it thinks it is a great idea.  It then amended its amendments as well several times in the House of Lords which did not help but it was all fine.
So, the rewritten position is going to be from April, almost certainly, this year that deposits do not have to be protected within 14 days; they have to be protected within 30 days.  However, the loopholes exposed by the Tiensia case and the Hashemi case have been closed out by deft re-writing so if you do not protect within 30 days, on day 31 the original position that was intended as being restored and on day 31 the tenant can immediately go to court on the basis that the deposit was unprotected.  In fact, if you protect the deposit on day 31 it can still go to court on the basis that you protected the deposit late and seek penalties against you.  So the original ideal has been restored.  There is an explicit statement now in the new adjusted legislation that the tenant can go to court even after their tenancy is over so that also undermines the Hashemi position.  Now what is interesting about this is twofold; lots of people seem to think the legislation has been replaced but it has not.  It has been amended and there are quite a few court judgements under the old system that are still completely valid under the new version Tenancy Deposit Protection.  So for example, Hashemi, most of which is now about to become irrelevant, did actually hold that joint tenants must make a claim for their tenancy deposit jointly; that is still a valid piece of law, that is still true.  In Draycott v Hannells, which was the High Court case which preceded Tiensia, most of that is no longer true but it did make very clear that lettings agents are liable for a landlord’s failure to protect a deposit; that is still true.  Suurpere v Nice is mostly irrelevant but it did make very clear that landlords have primary responsibility for serving prescribed information as there is no way around it, also still true so some of the case law is still good under the new legislation. 

More interestingly about this is the movement of the battleground.  The other issue I should point out is that the three times the deposit penalty which was fixed is now a variable penalty between one and three times the deposit so there is the wonderful opening up of judicial discretion, which is probably a good thing but, of course, not having any discretion kind of encouraged junior judges to give themselves discretion by finding loopholes in the legislation.  It is never very helpful when a judge is actively seeking to undermine the legislation they are supposed to be enforcing.  So opening up some degree of discretion should hopefully remove that temptation in the county courts.  The reason the battleground moves is because of the much, much more serious penalties on Section 21 notices.  If you do not protect a deposit within 30 days and serve all prescribed information you cannot serve a Section 21 notice.  You cannot fix your position as you used to be able to do by just protecting the deposit late and the only way you can then serve a Section 21 notice is give the whole deposit back to the tenant or to agree with the tenant what the deductions from the deposit are going to be, which is unlikely to happen, or to be sued by the tenant and lose, basically, or settle the case with them.  So the battleground in a sense moves more from this issue of money, which was obviously fascinating but in some sense it is quite dull, back to the issue of possession and the battleground potentially now falls on Section 21.  I have already heard anecdotal evidence from some of my colleagues who are more keen on the whole evicting people thing but district judges are getting more and more active about asking for evidence and particularly certificates of service that prescribed information has been served.  Now of course that will change not only the prescribed information being served but that it was served within the 30 days.  So it opens up this whole new area of mileage for tenants to turn around and deny they got the prescribed information within the 30 day window.  Because the Act does not really specify what service means and what the appropriate method of service of the prescribed information is, there is a bit of scope for entertainment around that as well. 
One of the other subtle reasons, I think, that does have impact on the social sector is, of course, many more tenants will find themselves in assured shorthold tenancies with private sector landlords but also more tenants will find themselves in assured shorthold tenancies with social housing providers.  This may not matter because most social housing providers will tell you that they do not take deposits.  I would suggest that many social housing providers do, in fact, take deposits; they just do not realise that they are deposits because a deposit is where you take money as security for the tenant’s performance of a duty so if, for example, it is your habit to take £20 key money for the release of the keys to the tenant in case they lose them, which is not unheard of, you have taken a deposit for the purposes of the Housing Act 2004.  That £20 must be protected in a scheme; you must serve prescribed information within 30 days. If you do not do so then any Section 21 notice you then serve is invalid.  Even better than this, social housing providers not only have to give two months notice under Section 21, they actually have to give six months notice on top of their two months notice under Section 21 as to why they are not intending to renew a tenancy.  It is very similar to the flexible tenancy six months notice that David was talking about earlier.  However it has not been very well written and that six months notice is inside the same Section 21 provision; it is therefore a Section 21 notice widely construed.  Therefore if you have not protected the deposit as a social housing provider not only can you not give two months notice to evict, you cannot give the original six months notice that you have no intention to renew a tenancy and therefore there is actually a real point for a tenant in contesting this issue if something that you can construe as a deposit has been taken.  So there is an interesting discussion about what a deposit actually is.  I should have previously highlighted that there is a case on what a deposit means in the Court of Appeal which is UK Housing Alliance v Francis.  There is a distinction drawn between money taken and returned which is a deposit and the future promise of money which is not a deposit.  
Chair:  Thank you.  I will now invite questions from the floor.

Timothy Waite, Anthony Gold Solicitors:  A question for David Watkinson regarding the initial points raised in his talk as to who can apply for the transfers, particularly secure or assured tenants.  Is it the case that you can only make the application and go through this statutory scheme if you are entitled to a reasonable preference and if you are not entitled to a reasonable preference you are not allowed into the scheme?  
David Watkinson:  What the Act envisages is there are going to be an allocation scheme but it is going to cater for transfers in two different types of cases.  There will be transfers for those who are outside the reasonable preference categories and transfers for those who are within the reasonable preference categories.  So I am not answering your question directly but I am doing that because we are not in a position where there are going to be transfer tenants who fall outside a scheme.  There will be a scheme but there will be those who are under the reasonable preference criteria and those who are not.  As for those who are not, what kind of criteria are going to be applied to them at the moment neither you nor I have any idea and nor does anybody else unless some local authority officers have got to work on it.  

Timothy Waite, Anthony Gold Solicitors:  Does that therefore mean that there will be three schemes; one for ordinary housing register applicants who are in the private sector, one for secure tenants with reasonable preference and one for transfers who do not fall into that category?

David Watkinson:  Yes, I think that is going to be right, we are going to have a scheme which is going to be in three parts dealing with three different groups of people: those who are not social housing tenants who are applying from the sector; those who are social housing tenants who are within the reasonable preference categories; and those who are not within the reasonable preference categories.  That could be just the start, who knows what more categories might be dreamed up as these schemes are produced but we can all take a part in responding to consultation and suggesting how they might be framed.

Ann Bevington, Fisher Meredith Solicitors:  This is a question about the homelessness provisions.  It is about the situation where a private sector accommodation offer is made under the new provisions, you mentioned the removal of the possibility to reject the offer on the basis of reasonableness, presumably the tenant could still say that the accommodation is not suitable, for whatever reason, the size or layout and so on and so forth, in that case they could still, presumably, request a review of suitability?  But in the meantime, if they want to protect their position, they would have to sign up to this 12 months tenancy.  Is that right, firstly, and, secondly, is anything known about how that would work if the review was then upheld but the tenant has assigned themselves into a contractual obligation to remain in the tenancy for 12 months?  

David Watkinson:  You are right, the tenant will have a right to a review of the authority’s decision; that the offer of private sector accommodation is suitable.  This is where it starts to get complicated because the tenant also, of course, will be able to either refuse or accept the offer, but supposing he accepts the offer and the result of the review is that it is decided the offer is unsuitable but he is already entered into a tenancy agreement.  So what is going to happen then because I would have thought that a landlord would be reluctant to enter into a tenancy agreement which has the prospect of the tenant wanting to get out of it fairly shortly afterwards?  Supposing he refuses and the offer is decided to be unsuitable; presumably there will be another offer.  But if it decided that it is suitable it is not going to be available, most likely, and the authority will say that it has discharged its duty.  Now a way through my first scenario would be that the authority would arrange with the landlord to accept a surrender of the tenancy or there would be break clause in the event of an unsuitable decision but how attractive would that be to landlords?  I did actually draft an amendment to the Localism Bill, as it then was, which would have provided that in the event of an unsuitability decision the landlord would be obliged to accept a surrender.  I thought if that amendment was carried that this would kill the entire scheme because you would never have a landlord prepared to take that up but, very oddly, none of the Peers picked it up and neither did the Government when one of the Peers sent it along to them for their comments.  Just one other thing on suitability, I mentioned this at our last HLPA meeting, I have been told that the Government intends to put out for consultation another suitability of accommodation order which will lay down certain conditions for private sector rented offers in discharge of homelessness duty which will be largely about the condition of the property’s state of repair, facilities and so forth.  Now I have not seen it come out yet but that could be worth responding to when it does.  As far as affordability is concerned, of course there already is a suitability of accommodation order in relation to that.
David Smith:  To pick up on that, I suppose this all going to have to be dealt with by the so-called agreement between the local housing authority and the landlord but this is where the whole thing starts to fall apart because, as David said, what landlord is going to sign up an agreement with the local housing authority which automatically inserts something with a break clause in to his assured shorthold tenancy if the tenant does not like the property that much.  So you end up with these two rather brilliant scenarios where either a suitability review is completely pointless because the tenant will have already entered into private sector deal which they cannot get out of or, of course, tenants are simply going to have to go for review, refuse the offer and cross fingers and toes that they will be found right later.  In terms of standards, I expect the Government will probably turn and say "oh well, the Housing Health and Safety Rating System is a perfect method of ensuring standards in the private sector" and will somehow try and slot that in with these local authority agreements.  But again, HHSRS has been a flexibly good system for ensuring standards in the private rental sector so this is one of the concerns.  Again, I think this was a concern raised by Crisis, that generally speaking local authorities have done an appallingly poor job at policing their arrangements with private sector landlords so far, how are they suddenly going to improve their ability?
John Gallagher, Shelter:  If a secure or an assured tenant applies for a transfer and is offered one, is there anything to prevent him/her being offered either a flexible tenancy, if it is a local authority making the offer, or an affordable rent tenancy, the 80% of market rent type tenancy, by a registered provider?

David Watkinson:  I think the short answer to that is no.  I do not see any such restriction in the legislation so it is the local housing authority’s or RPR’s choice as to what sort of tenancy it offers once this is in force so yes, it could be a flexible tenancy.  The scheme of the Act is that local housing authorities move over to fixed term tenancies.  Not that they have to but that is certainly the direction of travel in which the Government is pointing.

John Gallagher, Shelter:  Thanks very much.  I have another question about tenancy deposit schemes.  One of the problems with the Act to date has been the initial requirements of one of the schemes which has to be complied within 30 days.  Of course, the schemes are commercial products and nobody really knows what those initial requirements are unless the schemes define them themselves but presumably that problem will remain, or do you feel that it is not a problem at all?

David Smith:  Well, I am not going to tell you about tenancy deposit protection after the extensive correspondence we had about potential amendments to the Localism Act.  I will declare an interest here, I actually advised one of the schemes on their initial requirements and it is the only scheme which tried to have an initial requirement which was probably kicked into touch by the Tiensia decision when the schemes were told that they could not have initial requirements that in any way overrode or gold-plated the legislation and certainly not any relating to time.  For everyone else, Tiensia basically said that no scheme could impose an initial requirement saying the deposit had to be registered within 14 days whatever and that is what one of the schemes tried to do.  At this point, of course, all the schemes immediately said, well why bother having any initial requirements?  I had always assumed that it must be an implied initial requirement that the deposit was registered during the fixed term at least of the tenancy, like before it ended but then that has become completely irrelevant now.  First because of Hashemi but now because of the way the legislation has been re-written.  There was an amendment put forward to simply dump the whole initial requirement thing out of the legislation and use the number for something more interesting but that was dismissed and, as you will know, CLG were reluctant to put in any amendment that was more than simply fixing Hashemi and Tiensia as they cheerfully stated.  So I think initial requirements, frankly, are a dead concept unless someone can come up with some creative use for them because no scheme is interested in having one, having been told by the Court of Appeal they cannot, and the only thing they are really interested in is the deposit being registered with them promptly, particularly because of their insurance requirements.  If the legislation is doing that for them then what other necessary initial requirement is there?  The only one you could say is for the two insured schemes they could argue initial requirement is to pay them the money that you owe them but they have got provisions to protect them from people who have not paid them anyway so I do not think initial requirements mean anything.
Jan Luba QC, Garden Court Chambers:  I have got some questions for David Smith on tenancy deposits but I did want to follow up David Watkinson’s offer to think of ways of wrecking the arrangements for discharge in the private rented sector in relation to homelessness.  David’s attractive option of a compulsory surrender if a suitability review succeeds, as he indicated, was not taken up by the Peers so anybody who wants to do the wrecking might have to do it themselves.  I might suggest that one way to wreck it would be to always take a suitability point on the basis that the tenancy offered could not possibly be suitable because it does not contain a break clause allowing the tenancy to be determined if you win a dispute about the suitability!  I have not copyrighted that yet.

Can I go back to David Smith’s excellent paper and presentation on tenancy deposits?  I have two short questions.  The first relates to your heading, Civil Procedure on the penultimate page of your notes on tenancy deposits and that is about the importance of the redrafting of the claim form for accelerated possession, the form N11.  I was quite intrigued by the new form requiring the landlord to give the reference number which is the particular point you highlight in relation to the Tenancy Deposit Protection Scheme.  I was interested because, rather naively, I thought that this might mean that when the N11 is received by the court and considered by the district judge in box-work, a telephone receiver might actually be lifted to phone up the Tenancy Deposit Protection Agency and say, “Have you got anybody actually registered under the number 12345678910?” which is what the landlord has written in.  I wonder if any such scheme exists and, if it does, whether there is a parallel scheme to check the entry immediately above it which is whether the landlord has registered the HMO and, if so, with which local authority.  Does anybody call the council and check?  So that is my question on civil procedure.  
My second question is why are we waiting, David?  It seemed to me that the provisions to amend tenancy deposits were unlikely to require consultation arrangements, negotiations, discussions, why has it not simply been commenced?

David Smith:  Right, to deal with the first question.  This whole My Reference Number on the N5B is, I think, fascinating but barking.  It has not been helped by the fact that the N5C which had the guidance notes in it has been withdrawn so there is actually no guidance as to what the wonderful phrase in the N5B My Reference Number means.  Whoever wrote this ignored the fact that all Tenancy Deposit Schemes give all landlords two reference numbers; one which refers to the landlord’s membership as an individual and one which refers to the tenancy itself and that particular deposit.  Obviously all schemes would like landlords to have many, many houses registered with them for good sound business reasons and so they give landlords a personal number and one which refers to each deposit.  Clearly, when you see the phrase My Reference Number you would probably think, "well as a landlord I need to write down the reference number for me personally" but presumably what the court is actually interested in is not that number but the other number for the deposit.  So it is a bit misnamed and there is probably some entertaining argument about whether or not the landlord has written in the right number, if anyone was so inclined on a duty possession day or something like that.  To answer your question, yes, there are schemes, all three deposit schemes are required by way of their contract with CLG to operate a system whereby you can check numbers and they all do it in two ways; online through their web systems and also by telephone helpline.  In relation to HMOs, there is a system in that every time a local authority grants an HMO licence they have to maintain a register.  Local authorities, as is so often the case, are very variable about the manner in which they maintain the said register and how easy it is to consult and, indeed, just how up to date it actually is.  So the tenancy deposit one is more valuable than the HMO one.
To answer your other question, why have we not commenced it?  I suspect actually, and I have asked people around about this, in part I think because the schemes wanted a little time to get themselves sorted out and also most of the schemes are somewhat occupied with Scotland at the moment because they have also tendered to run schemes in Scotland, so I think that is probably part of the reason for delay.  Also, I think, the Government is probably not quite sure how it is going to commence it.  One of the areas that I think is problematic and was problematic last time was if the system commences in April what happens to a deposit that is taken, say in March, for a tenancy that starts at the end of April?  What do we mean by received?  This has always been a bit of an area of unclarity.  There was a fabulous amendment put out in the Lords that completely resolved this whole issue by simply picking up the definition of replacement tenancy out of the 1988 Act and leveraging it but it was dismissed cheerfully by the Government.  So that is a huge loophole in the legislation that remains open.  So I do not really have an answer to your question but it is entertaining nonetheless.

Lucia Otto, Paddington Law Centre:  I understand why you are saying flexible tenancies are a subspecies of secure tenancy but I think the problem is that in the consultation which the local authorities will undertake in their tenancy strategy.  If it is apparently acceptable to describe a flexible tenancy as a secure tenancy then those people who are opposed to flexible tenancies are undermined because in fact the understanding of a secure tenancy is that it gives you security and that there are only certain grounds on which you can lose your tenancy.  I know that HLPA put forward the view when the flexible tenancy was discussed that it is not a tenancy for life, it is a secure tenancy, there are grounds and there always have been.  But I am very concerned that in the debate around this that the term secure tenancy is used to describe a flexible tenancy which can end, and I am sure all of us understand that the assessment of options before a tenancy ends is a very, very weak mechanism.  I am sure we are all concerned that it will be a very weak mechanism to prevent flexible tenancies ending and people being forced to move on so I would welcome your comments on that.  

David Watkinson:  It is not just me who says that flexible tenancies are secure tenancies; that is what the Act says so it is a correct description.  It is going to be up to advisors to point out that a flexible tenancy does not mean that you have long-term security; it means you have security only for the length of the fixed term and then the landlord can be entitled to evict after going through the statutory process.  The whole object behind this is to reduce security of tenants by enabling the grant of this form of tenancy and to have a revolving population of social housing.  The only people who have an interest in pointing this out will be tenants’ advisors and the tenants themselves.

Chair:  I will now bring this section to an end and thank both our speakers.  We will now move on to the Information Exchange

Giles Peaker, Anthony Gold Solicitors and HLPA Chair:  Just a quick update on legal aid, fresh from a meeting on Monday and thanks to Viv Gambling who is still working behind the scenes.  We have been raising the issue of experts' fees persistently with the LSC and they have confessed that they had based the £50 on the fees charged by surveyors doing drive-by evaluations in seizure of criminal assets cases, so they have vaguely got the idea that they might have got it a bit wrong.  They asked for information from us on typical fee levels which has now been provided to them.  They are looking at it; they are prepared to consider different levels of rates, but nothing much further than that at the moment.  They are building a database from the applications for prior authority, which is very early days.  It is apparently very important that providers say why they want to instruct a particular expert.  Our current position is basically they are the only one we can find who might do it but it is important we say why the surveyor is needed, particularly if you are applying for prior authority.  They are considering with the MoJ the possibility of amending the order setting experts’ fees and looking at a consultation in August.  So there are encouraging signs of possible movement but at least it looks like it is not going to be in the next few weeks or months.  

The other piece of information relates to matter starts; new matter starts allocations from February 2012 have now been completed.  The LSC will be issuing 12 month schedules from 1 February to 31 January 2013 based on actual usage for the period 15 November 2010 to 31 October 2011, which is 11½ months which they then adjusted to fit 12 months.  Apparently they waited until Monday to tell people that they are going to be telling people, hopefully, shortly, before 1 February what their matter starts are.  There will probably need to be a further two month pro-rata up to April 2013 when the new legal rates are supposed to come in, although the whole legal aid changes are still supposed to come in.  

Chair:  At the last meeting there was some discussion about prior authority applications, has anyone got any feedback from any applications that they have made and how they are finding the LSC is dealing with them?   If anyone does have any feedback please can you let the Executive Committee know or go on to the forum on the HLPA website, because I think it is really useful for practitioners to tell each other what the LSC is up to.

David Watkinson, Garden Court Chambers:  A report from the Housing Law Reform Committee; since we last gathered together no less than 6 consultation papers have come out so Mr Shapps or his civil servants did not get much rest and relaxation over the Christmas period.  Taking them one by one, we have the Social Housing Regulation consultation that I mentioned in my talk.  That has a closing date of 10 February and Robert Latham, to whom I am very grateful, has agreed to steer the response to this so if you have any comments please send them to him.  Then we have a consultation from the Welsh Assembly on a new mandatory power of possession for anti-social behaviour.  Now this makes the same proposals as was made the England by the DCLG; I reported back about that at our last meeting and that has a closing date of 10 February but in Wales they do not propose to tinker with the discretionary ground; it is a new mandatory ground that is the subject of that consultation.  Then just before Christmas we had a consultation paper on relaxing the qualifications for right to buy and that has a closing date of 2 February this year.  I am not going to meet that so volunteers would be welcome.  Then we have the Allocation Code of Guidance I referred to during the talk and also the Armed Forces Statutory Instruments in draft; the closing dates for those are 30 March so a little more time there.  Lastly we have a paper which came out on 11 January and this is about how getting possession orders is really far too tedious, let us just bring in some provisions which will enable us to bang up some social housing tenants in jail and this is the consultation paper about introducing criminal offences for sub-letting in social housing.  We have until 4 April to answer that so, again, your comments on that and on the allocation paper can come to me, davidw@gclaw.co.uk and in time I will put a summary on HLPA website inviting responses.  

Robert Latham, Doughty Street Chambers:  I would just like to add two aspects on the CLS Funding Amendment Order.  Firstly the good news for our surveyors and a small number of solicitors is that the LSC has just conceded that it does not apply to solicitors who are operating under CLACS.  Glaziers sent a pre-action letter; it was a bit of bad drafting when they introduced the regulation so you may be aware that the Ministry of Justice did not impose a 10% cut of fees on CLACS.  They now have the additional bonus of being able to instruct surveyors at their old rates and also they are not subject to the reductions on enhancements.  

The other point I would add is that the Bar Council is in correspondence with the Ministry of Justice over the prescribed rates for counsel and the irrationality of paying counsel more for appearing in the county court than in the high court.  Could I just add very briefly that, as members will know, the Legal Aid Bill is in Committee Stage in the Lords.  It was the fourth of nine days today; it seems to be that something like 95% of the contributions from Peers are against what is being proposed but to date the position has been that all amendments have been withdrawn and have not been put to a vote.  The Peers will be moving on to Part 2 and the Jackson proposals at the next stage and it is generally thought that the Government is likely to make some concessions but quite how wide those are is not entirely clear.  It may well be there is some movement on clinical negligence; they may well agree that it is nonsense that they can simply take matters out of scope by secondary legislation but not bring them back within scope but there are battles still to be fought.  

Chair:  Would anyone else like to comment or provide any information or updates, case updates, interesting points of law they have noticed?

Beatrice Prevatt, Garden Court Chambers:  I am reporting back for Mike Paget who has been doing the Occupy London litigation.  There was a five day proportionality trial just before Christmas and the order was made today that that defence failed.  There has been a stay on the evictions until Friday week, as I understand it, in order to allow an application for leave to appeal.

Chair:  If there are no other contributions, can I just point out that you should all have received in your pack of papers the invitation for candidates to stand for the Executive Committee for 2012?  The deadline to put yourselves forward is Wednesday 1 February 2012 and we welcome all kinds of applications from all kinds of people.  There is also a sheet confirming the 2012 programme of seminars so note the dates, they are very cheap and affordable and more information on those will be sent around closer to the time.  I would also like to remind members to visit the website chatroom, which is a good way of updating people on points of law and discussing issues.  
The next meeting is on 21 March on the subject of Homeless Children and it will preceded by the AGM at 6.30pm  Once again thank you to David Watkinson and David Smith, and thank you all for being here tonight.
PAGE  
14

