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Chair:  Good evening and welcome to this meeting of the Housing Law Practitioners’ Association.  My name is John Gallagher from Shelter and our topic this evening is Possession Claims: The Old and The New.  Could I ask if there are any corrections to the Minutes of the last meeting on 21 March on Homeless Children?  If not I will introduce our speakers, who are both long-standing friends of HLPA.  Firstly, Tim Powell, a solicitor with Powell Forster, who will speak on mortgages this evening.  Tim is the author of a book, Mortgage Possession Proceedings, published by the Law Society very recently.  If he were less modest than he is he would be sitting here behind a pile of copies of them and would be signing them at the end of the evening but I am afraid this is the only copy in captivity at the moment.  The book is published by the Law Society; it has a free CD at the end and all of us should have one, as I am sure you will agree both now and at the end of the evening.  Our second speaker is Tracey Bloom, a barrister at Doughty Street Chambers and very familiar to you.  Tracey was a member of the Executive for many years and until recently was Vice-Chair of the HLPA Executive. 
Tim Powell:  Good evening everyone.  You should all have my handout about advising homeowners in mortgage possession cases.  I am particularly aiming my talk at advisors who have little or perhaps no experience of mortgage cases.  On previous talks the sort of feedback that I have had is that mortgage cases are difficult to fund under legal aid or otherwise and that they are very complex areas and this may be a reason why people in the past have been reluctant to undertake mortgage cases.  My paper covers four different areas.  I will start, unusually, with funding options because that crops up all of the time.  I will do a short refresher on the types of mortgages concentrating mostly on the Consumer Credit Act and I am going to talk about unfair relationships which are a relatively new area.  The paper covers the costs of proceedings, this is where lenders try and recover the costs from borrowers.  I am not going to talk about that; it is all in the notes.  If anybody has any questions about costs then I can deal with them later on in the meeting but it is there mostly for information.  
So funding options: this is important because when the legal aid reforms come in with the Legal Aid Sentencing and Punishment of Offenders Act from 1 April next year a lot of your existing caseload will or may fall out of scope.  Cases that remain in scope include those where the client’s home is at immediate risk and, of course, that is going to be the case in most mortgage possession cases, in fact every mortgage possession case [Postscript: subject to the LSC reclassifying mortgage arrears possession cases as debt work from 1 April, so that these cases will have to go through the mandatory telephone gateway - see questions to speakers, below].  So if you have not been dealing with mortgage cases up to now, it is time, perhaps, to have another look at them to see whether you can do them now and make some money from them and do some good.  There are various sources of free legal advice which I have mentioned and people can be referred to but it is the public funding options which are of particular interest and we are all aware, of course, that there is Legal Help and Help at Court and Legal Representation.  But the area which is often forgotten or is not used very much is Help at Court and what the LSC manual says is that Help at Court is suitable for simple cases “where the probable outcome is a suspended possession order and that there is no defence or to help the borrower with the terms of a suspended order or to dispute the amount of the arrears or to suspend a possession warrant.”  So if you are doing a lot of legal help work and particularly if you are close to the court, I would say it is only going to be cost effective for those firms, then Help at Court is an option which I think is underutilised.  Now in terms of eligibility for legal aid, the problem that crops up and people always mention is what about the capital?  Isn’t a homeowner going to have such a large amount of capital in their home that they will be outside legal aid eligibility?  It is this assessment of capital that I want to deal with now and at the top of page 2 of the handout I have put the references in the legal aid manual that you can look up yourselves later if you need more detail about the assessment of capital.  
Now you will all be familiar with people who are “passported” to financial eligibility because they receive benefits like Income support or Income Based Job Seekers Allowance.  What people sometimes forget is “passporting” includes “passporting” for capital purposes.  So certainly for Legal Help and Help at Court you do not have to worry about the value of your client’s home which, of course, is very important.  That situation is going to change after LASPO which, as you may know, comes into force on 1 April next year because there will be a capital means test regardless of benefits - so the “passporting” aspect will vanish from April and it will be the same for for Legal Help and Help at Court, as for Legal Representation.  But for people who are not “passported” to financial eligibility you have got to consider the capital in the home and that is the mental block but also it can be an assessment block to somebody receiving legal aid.  What you have got to remember is that there are several discounts and disregards that are applicable to the capital in somebody’s home.  Now for Legal Help and Help at Court the most important disregard is that you can disregard the “subject matter of dispute” (SMOD).  So where you have somebody who is perhaps working who would still qualify financially on income for Legal Help but is not “passported” when you look at their capital, if it is their home that is at risk because of mortgage possession proceedings, you can ignore the capital in it because it is the subject matter of the dispute - so it is a fast-track capital assessment.  
So far as Legal Representation is concerned, there are a whole series of disregards and deductions which are listed at the bottom of page 2 of the handout.  You can take off 3% for the notional sale costs, you can take off the amount of the outstanding mortgage or £100,000, you have got a subject matter of dispute disregard of £100,000, and if it is the main dwelling you have got another £100,000 discount.  Then you have got the normal legal aid capital disregards.  So what I have done in the middle of page 3 is an example to show how all of those disregards and discounts are applied and if you take somebody with a flat worth £315,000 and a mortgage of £150,000 you might look at the resulting capital of £165,000 and think to yourself, “oh that person will never qualify for on capital”.  But as you will see from the schedule there, once you apply all the disregards you can come to a capital level that is below the £8,000 which is the legal aid cut-off point.  The figures look even better if your client happens to have purchased that property together with someone with whom their income and their capital is not aggregated.  So if somebody has bought a property with a brother or a sister or a friend and they only own half the house, then you can say that that person should only have allocated 50% or whatever percentage it is of the net equity in the property.  
The reason for mentioning all of this, for those people who know already, is to refresh your memories about all the disregards.  For people who were unclear, it is to say: look you can knock a lot off the equity in a house and get people, in some circumstances, so that they come underneath the Legal Aid capital limit.  In the LSC manual, at the references that I referred to previously, there are lots of worked examples of people in different situations; people who have their income and capital aggregated, people who are separated, friends who buy properties with the client.  This can be applied now but it will become more important for you after LASPO comes into force in April next year, because this kind of capital assessment will need to be carried out for Legal Help clients who currently are “passported” to eligibility because they receive Income Support or Income Based Job Seekers Allowance.  So, even if you might think, well maybe I do not need this now because I do predominately Legal Help work, it will become necessary to know at a later stage.  
The next question is how do you get paid for the work, because not everybody is going to qualify for legal aid?  Well, obviously, everybody here knows that if somebody qualifies for Legal Help there is a fixed fee for housing work.  If you reach the three times threshold you can charge hourly rates, that is well known.  If a client qualifies for Legal Representation, you have got prescribed rates.  It is going to be a very rare case indeed that you will get party costs in a mortgage case, but it might happen.  But the other area is for people who do not qualify for Legal Representation and who are outside of legal aid.  Now these people can be helped in different ways.  One of them is insurance; most people have buildings or contents insurance by reason of the fact that they are homeowners.  Some of those policies will include legal expenses insurance as part of the property insurance and so it is always worth investigating the position to find out if people do have legal expenses insurance.  Some people will have stand alone insurance policies although that is not very common.  Some people who do not have an alternative means of funding, if they are homeowners and they are working they may be prepared to pay for your advice and you may be willing to charge them perhaps at Legal Help rates.  Perhaps you would charge them a fixed fee for advice and assistance.  If you were willing to do the work for a Legal Help fixed fee that the Government pays, you may be willing to do the same for somebody who does not qualify for legal aid or Legal Help.  Alternatively, you might charge them on an hourly rate but at a low hourly rate which is the same for Legal Help or Legal Representation.  Now all of these may be unfamiliar but we are moving into an area where the amount of legal aid work is being severely restricted and it is an area where there is a high demand and it is something that you might want to consider for the future.  There are organisations, of course, some law centres, advice centres, that have other funding from local authorities or whoever and they may be willing to take on cases without legal aid funding at all.  So if you are not willing to do it yourself or not able to do it yourself then, obviously, that is another possibility.

The statutory charge is also mentioned as a reason why people do not like doing mortgage work and they worry about borrowers because they have to pay the statutory charge that will bite on the flat or the house that is recovered or preserved.  Well for Legal Help, of course, that does not apply because the statutory charge does not bite - so it is only important for Legal Representation.  It is a problem; the statutory charge can be substantial and interest is payable on it and there are only certain circumstances where the LSC will defer enforcing a statutory charge, which are listed on page 4 of the handout.  It is basically where somebody is living in the property as their home, where that home has sufficient security and the charge is registered against the home.  However, the home owning client may be willing to put up with the pain of a statutory charge if the result is that they can keep a roof over their head, and so the concern which I understand about charges going on property may be something to put aside for these clients.  
Now on page 5 onwards of the handout there is a refresher of the types of mortgages and charges.  I am not going to go into this in great detail but just to indicate that there are three types of mortgages or charge that you will come across in these cases.  There are first charges for the purchase of homes; the main banks and building societies.  There are “all monies charges” which are similar to overdrafts secured on people’s homes and there are “regulated agreements” under the Consumer Credit Act 1974, as amended, which are very often second and third or fourth charges and which can be for personal loans and the like.  The important thing to remember is that there are two regimes so far as the courts are concerned.  First charge mortgages benefit from the court’s powers under the Administration of Justice Acts 1970 and 1973 and those are the court powers towards the end of page 5 of the handout and they are powers that you will be familiar with.  But under the Consumer Credit Acts there is a completely different regime that in general terms will apply to your second and third charge mortgages, which I am going to deal with later.  They are mutually exclusive so either one will apply or the other will apply; you won’t get them both applying to the same loan.  

On page 6 I mention briefly the leading case under the Administration of Justice Acts, Cheltenham & Gloucester Building Society v Norgan. When a court is going to give a borrower more time to pay off the arrears, this case lists the factors that it takes into account.  I am not going to go through them in any detail now. 
So far as all monies’ charges are concerned, this is a little bit like the Ground 8 in assured tenancies.  People see an all monies’ charge repayable on demand and they think there is nothing they can do.  Well just like with Ground 8, there is plenty that can be done to prevent a possession order.  With all monies’ charges there are things that can be done.  Even though a charge may be payable on demand and even though the lender may be saying, “well this is an all monies’ charge, there are no rights”, in certain circumstances the loan can still be covered by the Administration of Justice Acts and in certain circumstances they can still be covered by the Consumer Credit Acts.  So just because you have come across a loan that is repayable on demand and you are told that it is all monies’ charge, there is nothing you can do, it is not strictly true and I have set out at the bottom of page 6 and the top of page 7 the circumstances when the court does have powers, where people often do not expect the court to have powers.  

So mainly I am going to talk about “Regulated Agreements” under the Consumer Credit Act 1974.  Now this is very important, as it relates to the second and third charges that people have on their homes.  Almost invariably, second and third charges have much higher interest rates and shorter periods for repayment so that, as a result, the instalments are higher and the borrowers have more trouble with the lenders of second and third charges generally, than they do with their banks and building societies on the first charge loans.  Very often the lenders of second and third charges are sub-prime lenders and they have a different attitude to lending and recovery of their loans, the interest that they will earn and the costs and fees that they will put through the loan, than the banks and the building societies.  Now one of the questions is: how do you identify what is “regulated agreement” under the Consumer Credit Act?  The answer, usually, is that the agreement will tell you; that is usually the answer but sometimes it is not clear and the key feature is that it is the provision of credit of any amount to an individual.  That is a very, very wide definition.  There are certain exemptions, one, of course, is monies loaned on first charge mortgages by banks and building societies, and the exempt agreements are listed on page 7 of the handout.  But most personal loans, I would say most second and third charge mortgages, are covered by the Consumer Credit Act.  So what does that mean?  It means that there are myriad formalities that the lender has to comply with; and strict requirements for the formation of the contract - and wherever there are strict requirements on lenders there are mistakes, and wherever there are mistakes there are opportunities for defendant lawyers.
The sorts of things that a “regulated agreement” must comply with are set out on page 8 of the handout.  The agreement must give key financial information about the amount of credit, the APR, the total amount payable.  It has to give other financial information in accordance with very, very detailed lists.  Agreements have to state the total charge for the credit; they have to give other key information, in particular about what happens on default, charges, any security provided by the borrower.  There have to be all kinds of statements to the borrower about what their protections are and what their remedies are; and it even goes so far as to say that you must have a signature box on an agreement.  So all the mainstream lenders will have got their act together on these requirements, but there are many lenders out there who have not, or who have ignored these things.  Now the powers of the court are different, so do not forget that the court’s powers under the Administration of Justice Acts that we looked at on page 5; those powers do not apply.  But what the court can do is it can decide whether or not an improperly executed agreement is enforceable at all, which is Section 65 of the Consumer Credit Act 1974.  If the agreement is an old one and it was signed before 6 April 2007 it may be that failings in the procedural requirements constitute an absolute bar on enforceability, which is Section 127(3) of the Act.  That has been repealed now because it was seen as too draconian for lenders but if the agreement came before that date, 6 April 2007 you may have an absolute bar on enforceability.  The most common power of the court is the “time order” which allows the court, basically, to fix new instalment payments and effectively allows the court to rewrite the agreement so that the payments can be paid off over longer period of time.  The court has power to impose conditions and can alter things like the rate of interest.  But the new provisions that were brought in by the Consumer Credit Act 2006 relate to unfair relationships.  
Now you may all remember extortionate credit bargains, they are not applicable any longer, they still apply to some very old agreements, but it is now unfair relationships which are dealt with on page 9 of the handout onwards.  What the court can do is it can look at all aspects of the relationship between your client and the company or the person that has lent the money and decide whether the relationship is unfair or not.  The court can look at the terms of the agreement, to see if they are particularly onerous.  The court can look at the way in which the agreement came about, anything that the lender did do or did not do - and that extends to agents and employees and brokers - and how did anybody in the lending chain go about their job?  There is no credit agreement limit and the unfair relationship provisions can apply to any agreement regulated or not, except for first charge mortgages regulated by the FSA.  So it is very, very wide ranging and the powers of the court are even stronger than you can imagine.  Under Section 140B of the 1974 Act, the court can require the lender to repay money to the debtor, make the lender do something or not do something, reduce the sums payable, set aside duties, alter the terms of the agreement and direct accounts to be taken between the lender and the borrower.  

Now an application for an order that an agreement is an unfair relationship can be made without there being court proceedings; it can be a stand alone application to the court from a standing start by a borrower or, if there are possession proceedings, an application can be made, just like any other application, for a declaration, or you can put in a defence and a counterclaim that you want the court to order that this relationship is unfair and that the agreement should be re-written.  Once the borrower alleges that the relationship is unfair, the burden shifts on to the shoulders of the lender and it is for the lender to prove the contrary.  So all you have to do is to raise a prime facia case that the circumstances of the loan or the terms of the loan are unfair - so you might point to a very high rate of interest, perhaps - and then it is for the lender to justify that rate of interest or those terms.  Now the Office of Fair Trading has produced guidance about unfair relationships and I have put details in the handout.  The sorts of things that they think may constitute unfair relationships are unfair terms in an agreement, excessive interest rates, a failure to disclose material information, excessive marketing, irresponsible lending, and those sorts of things.  The OFT on its website has not only published guidance but it has put a collection of cases where there has been judgements where unfair relationships have been found and at the very end of the handout, on page 13, I have reproduced one of those unfair relationships, Barons Finance Ltd v Lara Basirat Abeni Olubisi.  This was a case that was handled by Bruce Bebbington at Lambeth Law Centre, one of a series of cases he had, and the details of it are there and I will come back to that later.  

What I want to do now is just tell you about a case that I picked up as a duty solicitor in August to give you a demonstration of how a case might go.  The Claimant lender was the same company, Barons Finance Ltd and Mr Gopee was its director.  There was a defendant who exercised the right to buy on his flat and he ran into financial difficulties with his mortgage and he needed a loan to pay the mortgage instalments.  He was introduced to a gentleman called Mr Gopee in a living room in a house in Catford and Mr Gopee heard about the need for a loan and used a classic sales technique of flying into a rage and leaving the room so that the defendant thought he was not going to get his loan.  When Mr Gopee came back the defendant was so worried he would not get his money that he did not ask any more questions.  They had a second meeting about a week later in Burger King in Peckham at about 9.30 at night where Mr Gopee handed over some pre-dated documents and was very hurried and irritable and the defendant had no opportunity to read them before he signed them, though he did have the presence of mind when signing to put the time that he signed which was 9.50pm.  One of those documents was a legal charge, which I think he knew would secure this loan on his flat and he received four cheques in respect of the loan.  Two of them came from Barons Finance Ltd and two of them came from Mr Gopee himself.  The loan was increased a little later and in total it was £16,750.  
Now the defendant had difficulty paying that and the interest was very high, it was 3.5% per month compounded monthly.  When he began falling into arrears he phoned up Barons Finance Ltd, he was screamed and shouted at down the phone and in his words he was treated “like a dog” and not long afterwards Barons issued proceedings for a money judgement and they claimed £20,000 at that stage.  The defendant was so worried by his situation that he put in an admission that he owed the money and when the matter came before District Judge Worthington at Lambeth County Court in April last year the debt had increased to £36,375 and, in the light of the admission and because it was described as being a loan repayable on demand and not a regulated agreement, the District Judge felt he had no option and gave a money judgement for that amount.  Now no sooner was the ink dry on the money judgement than Barons Finance Ltd issued a second set of proceedings in June last year for possession and their particulars of claim and their witness statement, both verified with a statement of truth, said this is not a regulated agreement under the Consumer Credit Act; this is a loan repayable on demand and one of the documents said this is a bridging loan, whatever a bridging loan means in this context.  So by the time the matter came back to Court, which was August last year, when I first met the defendant the loan had increased to £44,600 and Barons Finance Ltd argued that this is just like an overdraft; the company effectively said: “we lent the money, it is repayable on demand, that is all there is to be said about it”.  I saw this agreement as duty advisor and thinking about what constitutes a regulated agreement - all it requires is credit to be provided by a creditor to an individual of any amount - I said this had the look and the feel of a regulated agreement and if it was, if I were right  - because I did not know at the time as anybody who has done duty advisor work you know it is a wing and a prayer sometimes - I said to the judge, “if I am right that this is a regulated agreement, then it is not enforceable, or at least not without order of the court, because none of the formation requirements have been complied with”.  
So the judge adjourned the case for a defence to be filed, which was filed in due course, and when we actually looked at all of the papers in the cold light of day what did we see?  We saw a notice at the time the original loan was granted giving rights under the Consumer Credit Act, that is notwithstanding the statement of truth on the particulars of claim and the witness statement which said otherwise, and that Barons had also served a default notice at some stage under the Consumer Credit Act.  So, the defence went in alleging all of the non-compliance with the Act but then we had to still set aside the money judgement which they had obtained in April - so an appeal went in against the money judgement obtained in April.  There was a hearing at Central London County Court in February this year which took most of the day but in the end the appeal was allowed; the defendant was allowed to withdraw his admission, which by that stage was nearly two years old, and the money judgement of District Judge Worthington was set aside.  The current position is that the money judgement claim has been struck out because Barons Finance Ltd have failed to file a listing questionnaire for the re-trial in the Chancery list and the possession proceedings are stayed pending the money judgment matter.  I do not know what the final outcome will be, but for the time being it’s all struck out and the defendant remains in his home.  
The facts in this case were very similar to the facts at the end of the handout, the Barons Finance Ltd v Olubisi, which I learned about later. In that case His Honour Judge Birtles, sitting in the Mayor’s and City of London County Court, found that a very similar agreement was a regulated Consumer Credit Act agreement.  It was not properly executed; Barons had not applied for an order under Section 65 of the Act for it to be enforceable and the District Judge in that case was wrong to grant possession and HHJ Birtles had no doubt that there was an unfair relationship on the grounds that the interest rate was 3.5% per month compounded in that case daily, whereas we were just compounded monthly, the circumstances in which the loan was made, that is the desperation of the borrower for the money and the flagrant breaches of the Consumer Credit Act.  What is interesting in the Olubisi case when you look at it, is that what you would like the judge to have said is “that this is just not enforceable at all, we must slap the wrist of a lender like Barons” but what he did in that case was he set aside the possession order and he said that any money that Mrs Olubisi had paid up to date should be treated as payments of capital, not interest; that whatever was left, which was a much smaller amount, should be payable not at 3.5% compounded daily but at 8% a year, which is a much more reasonable rate, and there are no additional fees.  So that may be the final outcome of the case that I am dealing with, who knows?

So what lessons are to be learned from this?  The first lesson is that agreements may be regulated agreements under the Consumer Credit Act even though the documentation is silent and even though the lender says otherwise.  If you are in that position, if you are in any doubt at all, you should seek an adjournment and give yourself time to research it properly and put in a defence.  The OFT on its website has 29 examples of cases where unfair relationships have been found and Barons Finance Ltd are not the only ones out there; they have a linked company called Reddy Corporation Ltd too, just so that you know [Postscript: on 11 June 2012 both Reddy Corporation and another linked company Barons Bridging Finance 1 Limited lost appeals before the First-tier Tribunal (Consumer Credit): see Case No. CCA/2011/0004 & 0005].  There are plenty of unscrupulous lenders out there and you should be on the look out for them.  The Consumer Credit Act has very high hurdles indeed and lenders often do not comply which gives you a hook to attack the agreement.  The powers of the Court mean that there can be practically a complete re-writing of the agreement and therefore it is always worthwhile challenging these and generally there is tremendous scope for defendant lawyers, which is another reason why I think you should be taking them on.  So just to conclude, this year the Council of Mortgage Lenders predicts that there will be 45,000 mortgage possession claims.  Now that figure was quite stable and I have read very recently that they may reduce that figure, which is good news that it might come down.  But we all know when we look at Greece and the Eurozone what economic storm may yet befall us and who knows where we will be in six months time?  It may be a very, very different picture.  Mortgage possession proceedings is an area where defendant lawyers can make a huge difference.  For anybody who has not done any or only done very few, can I suggest that you take a whole load and see how it goes and I think you will see they are complex, but relatively straightforward and very rewarding.  

Chair:  Thanks very much indeed, Tim.  I will now hand over to Tracey.

Tracey Bloom:  I was asked to do the Old and the New and so I divided it into three areas.  The really new, the sort of new and the now quite tarnished, as in the proportionality defences.  Little did we think that would become old so quickly?  I am going to talk to you a little bit about flexible tenancies.  You may, those of you who are, perhaps, more conscious of these things, be bored with flexible tenancies already even though they have not yet been granted but it does not seem to me that one can have too much of knowing about what is new in the field and going through some of the provisions.  You will all be aware that the Localism Act is now in force.  A flexible tenancy is not a new form of tenancy; it is still a secure tenancy.  It has most of the same provisions as a secure tenancy such as right to buy.  The main ones that are excluded are that the provisions regarding improvements and compensations for improvements are not going to be transferred to flexible tenancies so Sections 97 and 99A of the Housing Act will not apply to flexible tenancies.  The crucial difference, as you will all now be aware, is that they are for a fixed term so your secure periodic tenancy will not apply to these sorts of tenancies.  Despite the fact that the Government accepted in debate that the usual period would be 5 years they have said in the Act that the minimum is 2 years and it will only be in exceptional circumstances, according to the Government, that a local authority should offer less than 5 years.  Obviously we do not yet know which local authorities will be adopting these types of tenancies or what periods of time they will have decided in their tenancy strategy will be the appropriate period but I think it is probably safe to say that there will be many local authorities who will adopt these sorts of tenancies.  They will have all sorts of reasons as to why at the end of the period you will not be entitled to get a new tenancy.  
At the back of your paper you have got the new Tenancy Deposit Scheme and the amendments to the Housing Act so you have those nicely to hand for the next time you go to court.  There is also an extract from the Localism Act with the relevant Sections.  The provisions relating to flexible tenancies will provide a new Section 107A, etc of the Housing Act which is brought into force by Section 154 of the Localism Act.  Now before you get to that, you have Section 150 of the Localism Act and that is going to bring into effect the tenancy strategies, or is now in force, and local authorities have got a year to publish their tenancy strategies.  Now the importance of that is that until they publish their tenancy strategies, for reasons you will see, they cannot grant a flexible tenancy because they have got to be able to satisfy the tenant that they are doing so in accordance with their tenancy strategy.  I have no doubt, and there may be those of you here who know, that there are probably many local housing authorities beavering away at the moment on their tenancy strategy and I am sure that many of them will not want to wait twelve months to get it out, which is the cut off date, and so one can envisage that perhaps within the next six months or so these strategies will start to appear and thereafter flexible tenancies will start to be granted.  
If one turns to Section 107A that is the Section under which it provides that you can grant these types of tenancies.  What the landlord must do is prior to the grant of that tenancy they have to serve a written notice stating that the tenancy will be a flexible tenancy.  They are not only going to be provided as starter tenancies but also they can be provided for people who have been occupying under a family intervention tenancy, introductory tenancies or demoted tenancies so you can not only be demoted but find that the next tenancy you get is a flexible tenancy.  So your client will be very pleased to find that is the result; they have gone from secure to demoted to flexible so every which way is covered.  The proposed tenant has an extremely limited right to review the decision to grant a flexible tenancy.  What they can seek a review of is the length of term; so they cannot seek a review, and this is an internal statutory review, of the fact that the landlord has decided to grant them a flexible tenancy but they can say, “you have only granted me 4 years and in your tenancy strategy you say the norm will be 5 years and I don’t see why I’m not getting the norm.”  Regulations are going to be published by the Secretary of State as to the review procedure.  We are obviously all familiar with having regulations for review procedures.  I do not believe that they have been published but no doubt someone will correct me if they have but I have not seen them.  Justin Bates says they have been published so we can find out afterwards where they are.  The review must be sought within 21 days, commencing with the date the offer or notice is first received or such longer period as is allowed by the prospective landlord.  If they are going to confirm the decision they have got to give reasons.  Now clearly, if you actually want to challenge the decision to offer a flexible tenancy per se, you are going to have to do that in a different forum and try and get a judicial review issued.  I think you will probably have trouble.  You may also, I suppose, in limited circumstances if it is an offer for a discharge of duty, want to say, “This is isn’t suitable for me.”  Again, I think you may have great difficulty but certainly it might be that your client had some vulnerability or something like that where you could say it is completely unsuitable for this person to have a limited flexible tenancy.  

One quite big change is that the tenant themselves can terminate the flexible tenancy.  Normally when you have a fixed period you will be familiar with the idea of having a break clause may be after 6 months or something like that, that is not the procedure here; there is going to be a greater flexibility for the tenant to determine the tenancy provided they give four week’s notice and in fact the landlord can agree that a lesser notice is sufficient.  The tenancy will end on the date specified or the date that has been agreed but it will only end on that date where there are no arrears of rent and no other material breach of the tenancy.  Now that is a bit of a minefield in my view because I am sure you will all have tenants who think, “I’ve handed my notice in, I’m off”  and then they are faced by being told later there has been a material breach, whatever that is.  Most tenants do not necessarily know that they have got arrears but many tenants appear not to know that they have arrears but they may well not know there has been another material breach of the tenancy and, of course, the landlord may not even know until they go into the property and note that the interior of the property has been ripped apart or something like that.  So there is a potential problem there and I think we certainly need to make sure if you are giving advice to tenants in this situation to make sure they get the agreement of the landlord that the date has been accepted and that there are no material breaches or other arrears that are going to cause an ongoing tenancy when they think that they have, in fact, given up their interest.  
The important Section is perhaps Section 107D which now sets out how a landlord can recover possession on expiry of the flexible tenancy and there are three conditions that have to be met.  Condition 1 is that the flexible tenancy has come to an end, it seems fairly logical, and that there is no further tenancy in existence other than a secure periodic tenancy.  Condition 2 is that the landlord has to give at least six month’s notice; this very badly drafted, I think, because it says Condition 2 is that the landlord has given the tenant not less than 6 month’s notice in writing stating that it does not propose to grant another tenancy on the expiry of the flexible tenancy setting out the reasons for not granting it and informing the tenant of the right to request a review and the time in which the request must be made.  Now it does not actually say it is not less than 6 months from when?  But the clear inference is, presumably, not less than 6 months from the end of the tenancy that you have to read in because otherwise it would be somewhat illogical.  But it does not actually say that.  I think that if one looks at the Hansard notes it was quite clear that is what was intended but one might have thought they might have included that in the drafting.  Condition 3 is the usual requirement that there should be 2 months notice that possession is required so you are familiar with that type of notice but what you have here is an extra notice, the 6 months notice.  Provided those three conditions are met it is a mandatory ground for possession; there is no discretion for the court.  
What the court does have is the right to refuse possession in limited circumstances.  Firstly, if the tenant has requested a review which we will come to in a moment under Section 107E of the decision not to grant a new tenancy and the landlord has not carried out the review in accordance with the provisions, or the review decision is wrong in law.  Under those limited circumstances the court is given a statutory right to refuse possession.  Now what is of note there, I think, is that first of all we are familiar with the situation where sometimes landlords do not carry out the internal reviews.  Here there is no need to judicial review or do anything like that; the court will refuse or may refuse to grant possession where the review has not been done properly.  There is also an unusual, I think, provision, it is one of the few times I have seen a statutory public law defence in effect being brought, in fact I am not sure I can think of another situation where there is a statute that says that if there is an error of law that is a defence in the county court.  We are all familiar with it through case law from Winder onwards but this appears to say that where the review decision is wrong in law, that will be a defence.  This is not a situation like your Housing Act appeals where you are having to mount an appeal.  This is a defence to a possession claim; you are going to be able to argue that the review decision is wrong in law.
In addition to that, of course, there may be arguments to do with proportionality or ordinary public law defences.  Obviously you are going to have fairly large hurdles to climb, given that it was a flexible tenancy in the first place, if all the conditions have been met.  You may find it somewhat difficult to see how you are going to mount an Article 8 defence.  If any of the three conditions set out are not met, it appears that possession cannot be ordered.  The Section is actually silent as to what happens in that situation.  Is the effect that you therefore become an ordinary secure periodic tenant or can the landlord rectify their failure and re-issue proceedings?  The Act is silent; it just says, well you cannot get possession on that occasion.  One of the things that the court can do is order that there be a further review if they decide that the original review was not carried out satisfactorily.  I understand that the review procedure is Statutory Instrument 2012/695.  The review is going to have to be sought within 21 days of the date on which the notice is served.  This is under Condition 2.  The landlord will have to review the decision, provide reasons, notify the tenant, things we are all familiar with about providing reasons if they are going to uphold the decision.  The review has got to be carried out and the decision notified to the tenant prior to the date specified in the notice of proceedings as to the date after which possession proceedings may begin.  So these are important changes in seeking possession and you need to be, obviously, ready to advise your client as to what their rights are going to be so there are two internal statutory review procedures available under the flexible tenancy regime that you need to be conscious of.  It is going to be some time down the line before we are going to get to this stage, as I say, because flexible tenancies are not likely to start to be granted for at least 6 or 7 months and then you have got to wait for the flexible tenancies to come to an end.  So unless people are granting extraordinarily short flexible tenancies, which I suppose is possible, realistically one should not be looking at them before 2½ years or so because the minimum is 2 years so that is the nearest that you would be coming. 
There are other changes and I am going to refer to them because obviously they affect possession cases, particularly, I think, the succession and I do not know how many of you are clear about this.  This has changed, not for existing tenants but for new tenancies granted after 1 April.  The succession rules have changed and for secure tenants, only the spouse or civil partner of the tenant are going to be able to succeed unless there is an express term in the tenancy agreement permitting others to succeed.  Now pausing there, that obviously means members of the family will no longer be allowed to succeed under the statute.  It does, however, mean that if the tenancy agreement has a clause allowing members of the family to succeed or anyone, carers or anyone like that, that will still be effective to entitle those people to succeed.  No doubt local authorities are busy as we speak seeking to re-draft their tenancies to ensure that members of the family will not be able to succeed.  The one small ray of hope in that, a small factor is that the definition of spouse and civil partner has been extended; it is not purely where there has actually been a recognised ceremony.  The definition includes those living together as spouses or as civil partners; someone who has been living with the tenant as the tenant’s wife or husband it to be treated as a spouse and a person who is living with a tenant as if they were civil partners are to be treated as the tenant’s civil partner.  Despite the narrowing of the definition there is still included the fact that if there is more than one person who can fulfil this condition, which is slightly mind boggling, then they can agree between them but if there is no such agreement the landlord will choose.  Well, I look forward to being involved in that case; a very interesting ménage a trios.  

Moving to the bottom of page 2, there have been some other tweaks to the grounds for possession, if I can put it that way.  Section 90 of the Housing Act is amended; it takes account of the situation where the secure tenant who has got a flexible tenancy under a fixed term dies and the tenancy vests in someone who would not be entitled to succeed so it would no longer be a secure tenancy.  The landlord does not have to wait for the fixed term to expire; they have amended it so it can recover by giving only 4 weeks notice.  

A new Ground 15A is inserted in England, Ground 16 will only apply to Wales in the future and Ground 16 is amended to reflect Ground 15A.  So there are two identical Grounds but 15A is if you are in England and Ground 16 is if you are in Wales.  This was to do with the case of Newport CC v Charles, for those of you who remember that case.  What had happened was the successor tenant hid the death of his mother and by the time the landlord became aware of it the 12 month time limit from her death had passed and therefore they were not able to get possession under occupancy grounds.  So this is to address that and says that, basically, it is between 6 and 12 months from the date of death or such as date as the court considers was the date when the landlord became aware of the tenant’s death.  So sneaky successors are no longer going to be able to keep 5 bedroom houses is probably what Grant Shapps is saying.
Now moving on, at paragraph 10 there are a few changes to assured tenancies; there are more than this, these are some of the changes in relation to assured tenancies.  Again this is to encourage the use of fixed term tenancies in relation to assured tenancies.  Ground 7 has been amended; that is to do with succession on devolution of the tenancy under a will or intestacy.  There is a provision made for assured shorthold tenancies to be granted on the termination of a demoted tenancy or a family intervention tenancy and there is an amendment to do with Section 21.  There is a new sub-section 21(1A) and (1B) and they provide that where you have an assured shorthold tenancy for less than 2 years, in addition to the Section 21 notice there will be a further notice that has to be served not less than 6 months before the term expires whereby the landlord has to say they do not intend to grant a new tenancy and explaining how to get help about the consequences of that notice.  
Moving on to the almost new, as I have called it, which is tenancy deposit schemes.  Some welcome changes and some which are probably less welcome.  This was possibly the only area of, I suppose, positivity that came out of the Localism Act.  You will all be familiar with, I was going to say the tragic demise of the tenancy deposit scheme, thanks to the cases of Tiensia and Gladehurst which emasculated it to such an extent that it became a pointless Act, frankly.  Particularly, I think, the most difficult aspect was the idea that the landlord, right up until the day you got to court, could correct everything by paying the deposit into court and it just made the Act a nonsense, as Lord Justice Sedley quite rightly said in Tiensia.  Gladehurst, you will recall, was the decision saying, oh well the provisions do not apply once the tenancy has come to an end; all rather a nonsense.  Well the Act has gone some way to reversing the effects of those decisions.  The first change, which was nothing to do with them but just a change that they decided to make, was that instead of the initial requirements being within 14 days they have now extended it to 30 days and the information is to be given to the tenant within 30 days of receipt of the deposit.  Section 214 is amended to make it completely clear that the application under Section 14 can be made on the basis that Sections 213(3) or (6) have not been complied with.  Before it was rather poorly phrased, which was the problem.  It said something like you could apply because the initial requirements of the scheme had not been complied with.  What this is saying clearly is that if the initial requirements, i.e. if they have not done what they should have done within 30 days an application can be made.  If the court is satisfied there has been non-compliance within the 30 day time period then the sanctions will bite.  Section 214 is also amended to make it absolutely crystal clear that the application can be made by someone who is no longer a tenant; it is spelt out very, very clearly because they say sub-section 1 applies where the tenancy has ended and in such a case the reference in sub-section 1 to the tenant is to a person who was a tenant under the tenancy.  So hopefully that is clear now; that you can apply when the tenancy has come to an end.  So far as the sanctions provisions are concerned, where the tenancy has ended what the court has said, if you recall the position previously was that under sub-section 3 the sanctions were that the court must as it thinks fit either order the person who appears to the court to be holding the deposit to repay it to the applicant or order that the person pay the deposit into the designated account held by the scheme within 14 days of the date of making the order.  Now that still applies where the tenancy is continuing.  The problem that was found in Gladehurst was that, of course, having a mandatory provision like that is rather tricky when the tenancy has come to an end because the deposit or part of it may have been repaid.  So what they have said is under sub-section 3A, this is in relation to tenancies that have come to an end only, the court may order the person who appears to the court to be holding the deposit to repay all or part of it to the applicant within the period of 14 days beginning with the date of making the order.  
Now where there has been a change, which is a negative change, there is no longer a requirement that the court must order the landlord to pay three times the amount of the deposit.  The court has a discretion, the minimum that it must order is that the amount of the deposit and the maximum is three times the amount of the deposit.  So there is some flexibility given to the court and it may be, with all due respect to those in practice in this field, that there are some landlords who, I think, genuinely get in a muddle and are not intending to be complete Rachmans who perhaps do not deserve the three times deposit penalty.  Therefore this gives the court a little discretion in those circumstances.  There is also a new Section 215(2A), this is where you will recall that a Section 21 notice cannot be served when the deposit has not been paid into the scheme and the requirements have not been met.  There is a little bit of discretion now under Section 215(2A) where the Section 21 notice can be served where the deposit has been returned to the tenant in full or with such deductions are agreed between the landlord and tenant or an application has been made to the county court under Section 214(1) and has been determined by the court, withdrawn or settled by agreement between the parties.  So allowing for situations where the landlord may not have complied but the parties may have come to some settlement of their own and it is therefore agreed, in effect, that it is appropriate for an order for possession to be made even though the strict requirements have not been met so giving a little bit of discretion.  

Finally, just moving on to proportionality defences, there are three cases that I have referred you to, not necessarily in time.  I have put the Court of Appeal case first which is the Corby BC v Scott.  There were two linked cases, there was one case where the tenant was an introductory tenant, and she had modest arrears which her family paid off the day before the possession hearing.  She raised an Article 8 defence relying on her drink problems, she had paid off her arrears and she had been subject to a murderous attack in July 2010.  The circuit judge was persuaded that there were exceptional circumstances due to the gravity of the assault and the fact that the arrears had been paid off and did not make an order for possession.  In West Kent Housing Association Ltd a review panel had conducted an internal review and was satisfied that the tenant had been guilty of indecent exposure, as had been alleged.  He raised an Article 8 defence before the circuit judge as he claimed that the allegation of indecent exposure was denied.  There had been no complaints for some time and he was now married and had a child and the circuit judge dismissed the appeal.  The Master of the Rolls gave judgment and I just want to refer to some parts of it.  In particular he reminded practitioners, I think, and made it clear at paragraph 18 that what we are talking about is exceptionality as an outcome and not a guide.  This seems to slip in the next two cases that I have put down but it is worth trying to make sure that when you are in court the people you are in front of recognise, because what happened in the Corby case was because the judge got confused about what was being looked at she said, oh there are exceptional circumstances here, this person has been subject to a murderous assault.  And the point that Lord Justice Neuberger made was just because something exceptional has happened it may be entirely irrelevant.  It is not just about exceptional circumstances; it has got to be something that relates.  First of all it actually has to relate to Article 8 matters; it has got to relate to proportionality and if, for instance, the murderous attack had left her very badly disabled or something like that, that might have been a reason that related to proportionality but just because something exceptional has happened in your life that is not of itself a matter that may necessarily be relevant to proportionality.  He felt that the judge had gone astray at concentrating on whether the facts were exceptional rather than looking at the outcome of exceptionality.  
In Haycraft the new points that had been raised were no challenge to procedure and no new points had been raised on the appeal.  There was no evidence his health was going to be affected and what they did comment on which I think is worth looking at was the point that was being made, the fact that someone was going to be maybe intentionally homeless is not a significant factor in Article 8 proportionality arguments according to the Master of the Rolls.  Firstly he made the point that Article 8 is concerned with the right to respect for a particular home; there is no right to be provided with a home per se.  Secondly, the right to be re-housed really weighs against an Article 8 claim prevailing so if you can that the person is likely to be re-housed that will weigh against your Article 8 rather than the fact that you have got no right to be re-housed which is, in fact, not really something that helps you on proportionality.  He concluded with some general statements which I think are worth looking at and he reminded judges that they should look at this at an early stage.  My own experience and I cannot say for others, but both as a practitioner and also sitting and having asked other district judges what they are doing, my understanding is that the general practice at the moment is if somebody raises a proportionality defence, providing that it has got some legs, that the court will order a defence to be filed and list for a one hour, one and half hour summary  hearing and it may be some courts, I understand, if the defence is not filed they will not be entitled to defend because obviously some people come along with some suggestion of a defence and then it never gets filed.  So that is certainly what people have been saying to me and that has certainly been my experience.  
Riverside Group Limited v Thomas, I do not think there is very much I need to say except that I think that that Ryder J got this wrong.  He started talking about there having to be “very highly exceptional circumstances”.  I am not saying on the facts, it was not a good case merit wise, the outcome may well have been right but in his judgement he started talking about the need for highly exceptional circumstances and he did not talk about outcomes, rather that there was a threshold and I think that is the wrong approach myself.  

Holmes v Westminster CC I find a very difficult case, not so much on the facts because I can understand Mr Holmes was saying he had not been assaulted and he was disputing the factual basis of the assault but he had not actually pleaded that.  I think a lot of this case was about the way it was presented; that it had not been pleaded.  Because, obviously, one of the things that you are entitled to do under an Article 8 defence is to have the facts looked at again if you have got something that you can raise which says that the facts need to be looked again.  But you will see the comments that Eady J said at paragraph 37.  In essence almost saying, well, it does not really matter as long as they have got reasonable grounds to believe there had been an assault that is really enough and I think that is an unfortunate position.  
I will just give one quick anecdotal story about these cases.  I think they are very difficult cases to run.  I was asked just before Christmas to deal with a set aside application for somebody who had been living in a hostel for about ten years who should only have been there for about two years but he had got forgotten.  But they had suddenly woken up to the fact that he was a non secure tenant and for various reasons decided it was time to evict him.  Those acting for him had filed a detailed Article 8 proportionality defence; nonetheless it was dealt with on the papers by the district judge who ordered possession.  An application was made to set aside on the basis that at least he ought to have brought it into court given the fact that there had been a defence filed that set out, on the face of it, arguable Article 8 matters.  When I got it, it seemed to me there were also some public law policy issues.  We went in front of the district judge and we failed but he then gave permission to appeal because in his judgement he forgot to deal with the public law matters; he only dealt with the Article 8 proportionality matters so he gave permission to appeal.  As a result of all the sort of actions by my solicitors, the landlord boosted him from Band D to Band AAAA and, lo and behold, he got a very nice one bedroom flat.  Now on the facts of his case it was not a brilliant case in lots of ways but it does show how when you use these defences well you can get exceptional outcomes for your clients.  This really was an exceptional outcome for him and so I use that to end, as I say, anecdotally.
Chair:  Thanks very much Tracey.  Can I now ask if there are any questions to the speakers.

Rebecca Bahar, Cambridge House Law Centre:  A question for Tracey, the conditions for the ending of the flexible tenancy, Condition 2 where the notice has to be served at least six months before the end of the tenancy, we assume, giving the reasons why and giving a right to review.  Could that be served at the beginning of the tenancy?

Tracey Bloom:  I think the answer is that it is intended that it must be served six months before the end of the tenancy.  It seems to be difficult for them to know at the beginning of the tenancy why they may want to terminate it at the end and it seems to me that they need to be making a decision at the end of the tenancy as to whether or not they are going to renew it.  It would be a little difficult for them to know at the start of the tenancy categorically why they are going to not renew it, if you see what I mean.

Rebecca Bahar, Cambridge House Law Centre:  I can see that is probably what was meant by that by drafting but I can also imagine local authorities sneakily giving that right of review at the same time as the initial right of review over the length of the fixed term tenancy and people getting quite confused about which kind of review they have already run, as it were.

Tracey Bloom:  They will do that.  You will all be challenging that decision very, very quickly because it is quite clearly not what is intended and it seems to me it will be patently contrary to what was expressly said by the Government and what is clearly intended.
Nik Antoniades, Shelter:  One for Tim on retrospectivity.  On page 9 you mention unfair relationships and you mention amendments made by the 2006 Act.  Presumably those amendments only apply in respect of agreements entered into after the amendments were enacted or come into force?

Tim Powell:  No, I think they apply to an agreement, whenever it was signed.  After the new regulations were brought in, there was a one year’s grace period and for a while the provisions relating to extortionate credit bargains ran side by side, and after that I think they apply to agreements, whenever they were signed.  I will check and get back to you [see below].

David Ashogbon, Shepway Citizens Advice:  My question is for Tim.  The question is about the Consumer Credit Act and the difficulty that a duty faces when you go before a district judge who does not understand time order and who will not agree to adjourn.  What is the option that is open within the five minute hearing, what do you advise that you could do?

Tim Powell:  Judges often say that they require an application to be made for a time order and that they will not deal with it there and then but that is not what the provisions say in Section 129.  In theory at least, if you look at the wording of Section 129 a judge should be able to make a time order there and then at the first hearing, on the spot.  However, they are reluctant to do so and what you have to do is to ask for an adjournment to make an application for a time order.  That is all you can do, it is like any application to the judge for anything.  If you want to put in a defence you have to ask for time to do so. If you are there on duty day and you consider that a time order is the appropriate outcome, the way that you would present it to the judge is to say that there is lots of information that you can present to the court about the income and outgoings of the borrower, and you wish to make an application for a time order; the court has the power to make a time order, but the court will not be in a position to hear the evidence in the five minutes allotted and you need a short adjournment in order to put a witness statement together and to make a full application.  That should succeed in a five minute slot if it’s a regulated agreement.  If the judge says no and proceeds to make a possession order, then you have to ask for permission to appeal.
Tracey Bloom:  Most judges in a busy mortgage list like that are quite pleased to have something that they can put over to another date.

Katie Brown, Philcox Gray Solicitors:  Whilst we are all getting very excited, I am sure, after Tim’s speech about mortgage arrears possession cases, the LSC has indicated that after 1 April  next year they are going to be tendering so that mortgage arrears possession cases are going to be classed as debt work.  As I am sure we are all aware, debt work will be going through the telephone gateway and the LSC has indicated that it is going to tender just with three organisations across the country for that telephone debt work, so get those mortgage arrears possession cases in now.

Tim Powell:  Giles mentioned that to me just at the beginning, it is the first that I have heard, it has just come out.  

Giles Peaker, Anthony Gold Solicitors:  Yes, that does appear to be the case and we are working on it very, very rapidly with Shelter and the Advice Services Alliance.  Details to come, it is still not clear.

David Watkinson, Garden Court Chambers:  This is not a question; in fact it is to add some information about tenancy deposit and the amendments.  There is just a quirk in the transitional provisions which it might be worth mentioning.  That is that the landlords have a period of 30 days from the time of coming into force of the amendments within which, if they comply with the requirements put in the deposit scheme or give statutory information, then the amendments apply.  If they do not comply during that period then the amendments do not apply.  Now it is a bit of six of one and half a dozen of the other, so far as tenants are concerned, because the advantage of the amendments not applying is that if a landlord has not complied by the time of the hearing of the tenant’s claim for return of the deposit, etc. then the requirement to pay the deposit and the three times the amount of the deposit is mandatory whereas, of course, under the amendments it is discretionary.  Now it is just worth keeping an eye on that to know whether you are going to be able to apply the mandatory provisions or not.  I have this particularly in mind because the week after the tenancy deposit amendments came in which was, as you may remember, on a Good Friday I had a case in Brighton County Court, part of which was to do with tenancy deposits.  As the landlord had not complied the judge adjourned the tenancy deposit part of the claim in order to give him the opportunity to comply and we are back tomorrow to find out whether he comes panting in at the last moment to comply or not.  

Tracey Bloom:  The commencement orders specify that the 30 day period ran out on 6 May.

David Watkinson, Garden Court Chambers:  That is the day that I am working on and hoping I have not made a Teresa May type error as to when it is.
Justin Bates, Arden Chambers:  They are effectively ripped off from the introductory tenancy review regulations with a little bit of the appeal regulations taken in so the decision has to be taken by someone more senior.  The landlord has got to give their notice; the tenant has then got 14 days to put their request for review in.  The decision has to be made, is it oral or on the papers?  And then the procedural regulations follow the introductory procedure ones.  Anyone who knows introductory regulations can read across quite easily.

David Ashogbon, Shepway Citizens Advice:  My observation as to the introductory regulations and review process is that in the introductory regulations what normally happens is that if you do not make the application before coming to court for a review the local authority will not have any legal right to then revisit the review.  But from what we have had today the court can make an order that it should be reviewed even when the case has been brought to court.  Will that be the correct position?

Tracey Bloom:  If a possession claim issued and they have not carried out the review as you have requested them to, then the court may order a fresh review, that is an option.  They can dismiss the possession claim but order a fresh review or they can dismiss the possession claim full stop; they do not have to order a fresh review.
David Ashogbon, Shepway Citizens Advice:  In the situation where you have not asked for a review before coming to court, can the court then stay the proceedings and say the review should be revisited?

Tracey Bloom:  I do not see how they could do that because the time limits will all have passed.  My reading of it was that it is only if you have requested a review and it has not been properly carried out so there has been some sort of error of law or procedurally the landlord has not carried it out.  Where the review process has been commenced by the tenant requesting it, then the court will look at the review process and will allow a fresh review in certain circumstances or dismiss the claim.  I did not read it as saying that the court will order a review where you have not requested one, no, because that would be completely outside all the time limits.  It is very clear about the time limits.

Tim Powell:  Just to come back on Nik’s question, I have checked and am relieved to say that I was right that the unfair relationship provisions, though it may be counter-intuitively, are retrospective.  They came into force on 6 April 2007 and then they applied retrospectively from 6 April 2008 to any regulated agreement that had not completed by 6 April 2008 - so they apply to agreements whenever they were signed.

Chair:  Thank you very much.  I would like to thank Tracey and Tim again for their very helpful and stimulating talks this evening.  Can we move on now to the Information Exchange?  Is James Jones available, please, from Panorama?

James Jones, Panorama:  Thank you for having me.  I have to say that one or two of the finer points of law went slightly over my head.  I make documentaries for Channel 4 and the BBC.  I made a film last year about bad landlords for Channel 4 and Ruth and I are now making a Panorama documentary on families and individuals who face losing their homes over the coming months, whether through falling behind on mortgage payments or rent or because of the housing benefit cap which obviously takes more effect over the coming months.  I am here to say it would be great to hear from as many of you as possible.  We are working with housing charities like Shelter, we have spoken to housing professionals across the country but at the moment we are at a quite early stage of researching and finding out the problems that you come across in your day to day work and speaking to tenants and home owners who are facing these problems.  Hopefully we are going to follow five or six families and individuals over three or four months to see the kinds of problems that they face in trying to keep their home and it will go out in October on BBC1.

Chair:  Can I clarify that it is both rented property and mortgaged property?

James Jones, Panorama:  Exactly, and some people who are affected by the housing benefit cap as well so hopefully a whole range of issues.

Giles Peaker, Anthony Gold Solicitors:  I would like to give you a quick legal aid update.  The position on experts’ fees is ongoing.  We now have got the Ministry of Justice to admit that they got it completely wrong and that the £50 per hour for a surveyor was based on entirely the wrong basis.  This is a step forward but unfortunately what they are now telling us is that they have no idea how to determine what the correct figure is, despite the fact that both HLPA and Shelter have given them substantial information on our members’ experts’ fees.  The trouble is that even though we have given them a lot they are not sure how that works nationally or breaking down by providers.  Their wonderful solution was that we should apply for prior authority, but they are not going to award a higher rate than £50 an hour to anybody applying for a prior authority because any award that they do give via prior authority will become the de facto new rate and they are not going to do that until they know what the new rate should be.  The way in which they were going to find out what the new rate should be is, of course, people sending in prior authorities specifying the rate that their surveyors were looking for.  We gently explained over the course of several hours that that was not going to work because people were not going to send in prior authorities and this was met with an expression of dismay and pure bewilderment by the LSC.  
So now we have got a long term plan and, hopefully, a more short-term plan.  The long term plan is they are going to do a feasibility study with the kind of data that they can extract from people’s Claim 1s, possibly.  That may or may not bear fruit by April next year by which point, of course, there will hardly be any disrepairs left within legal aid.  Hopefully, though, the short-term plan is we managed to explain to the LSC that actually they did hold data on which providers did disrepair claims and where they did them and that they can actually pull that information and put it together with the information we have provided with them to see just how representative our information was and they are supposedly doing that.  I was supposed to be given the results of that at a meeting on Monday and, unfortunately, the result of that is that they had pulled some information but had subsequently decided it was probably wrong so they are now going to try and pull some more.  So it is ongoing; we may possibly be reaching some sort of solution but it not going to be in the next couple of.
As we know LASPO is now in force.  I think one of the issues we need to look at is a clear guide as to what exactly is now covered and within scope but that is something for the next Executive meeting.
Finally, there will be an all member email coming round, hopefully at the beginning of next week, with contact details for Panorama.

Chair:  I would encourage you all to respond if you have cases involving families, particularly, or defendants going through mortgage or rental possession proceedings and the clients would be prepared to put themselves forward to be followed through the possession proceedings.  There is lot of interest out there at the moment and the effects of the recession on people’s security.  Obviously in terms of media interest that could really be very important so please do consider that.

Desmond Rutledge, Garden Court Chambers:  The mention of the housing benefit cap reminded me that members might have some interest in a case that came out yesterday which involved a housing benefit and human rights challenge.  What is different about this case is that the appellants actually won.  The challenge was in relation to the size criteria for housing benefit; that is the rule whereby they work out how much housing benefit or housing allowance they are going to pay based upon how many bedrooms should be allocated to each family and the problem with the size criteria is that it ignores the needs of the disabled if they need an extra bedroom and so that was the challenge.  The Upper Tribunal rejected these challenges and then a series of judges followed the first case but gave permission to everybody to have a go at the Court of Appeal.  So by the stage we got to the Court of Appeal there were three appellants; two were severely disabled and needed carers overnight and then the other case involved two disabled children who should not really be in the same bedroom because of their disabilities.  Remarkably, the Court of Appeal agreed with us that was a breach of their human rights because it completely ignored their needs as disabled persons.  So that may be of interest in the coming months as housing benefit starts to push people out of their homes.  There has been some media comment on the case and there seem to be two views at the moment; either it is confined to disabled appellants and is so specific it will be confined to its facts and the other school of thought seems to be that the Government’s whole housing benefit policy is in tatters and is about to fall to pieces.  So I will leave you to work out for yourselves which it is, I am sure it will appear in all your publications over the next few weeks and months.  It is on Baileys and the title of the case is Burnip v Birmingham City Council.
David Watkinson, Garden Court Chambers:  On housing law reform; I told you we had two consultation papers immediately coming up when we were here last and they were the consultation on the Code of Guidance for Allocations under the new Localism Act or regime.  That was due on 30 March.  It went in and is on the HLPA website.  It was smartly followed by a consultation paper which was called Social Fraud which was about making unlawful sub-letting a criminal offence and also looking at the provisions about tenants being absent for periods of time but still being able to retain their tenancy by retaining furniture and the intention to return.  So that went in on 4 April.  Since then we have only had one other consultation paper and that is due on 28 May and it is about mobile homes and it contains a series of proposals for regulating the activities of mobile home site owners rather than the mobile home occupiers.  I looked through this and I was saying yes to the proposals for nearly every question so this appears to be the Government standing up for caravan dwellers and I shall probably congratulate them for it.  

Three other things, the Legal Aid Act; just to remind everybody that as well as Legal Aid it contains the provision for the criminalisation of squatting which is Section 144.  There is no date, as far as I know, for it coming into force yet but from then on any person who is trespassing in a building who entered it as a trespasser and who knows or ought to know that they are a trespasser is committing a criminal offence, including those who were squatting in buildings at the time or before the Act was passed and so there is that to look out for.  Finally, the Queen’s Speech did not contain a particular proposal for a Housing Bill and one of the other things that was not in it was any implementation of the proposals that were consulted on last year for extending the mandatory grounds in anti-social behaviour.  So that is interesting; the fact that it is  not in the Queen’s Speech does not mean that the Government will not bring forward those proposals in the Bill at some stage during the current Parliamentary process but it does seem to be an indication that it is not considered sufficient priority to put into the Queen’s Speech.  One Bill that was trailered in the Queen’s Speech is a new care and support Bill and while it is unclear what this will do it appears that it will be proposing amendments to a number of friends of ours, which are the National Assistance Act 1948, the Chronically Sick and Disabled Persons Act 1970 and the NHS and Community Care Act 1990 amongst others, so again there is something to look out for.  And just before I surrender the mike, members will be aware that I am fading away as the convenor of the Law Reform Group and I am going to be replaced at a time to be announced by Justin Bates, so that is something else to look forward to.  Thank you very much.

Chair:  Thank you very much, David.  Appreciation will be expressed in a more fulsome way at another time, but I think everybody will be aware of the fact that David has been a one-man Law Reform Committee for the past few years.  Every response that has been put in from HLPA has come actually from David, together with Robert Latham, and that is an immense amount of work. 

I will now draw the meeting to a close and remind everyone that the next meeting is on Wednesday 18 July on the topic of Housing Outside the Housing Acts, No Recourse to Public Funds and Community Care.  
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