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ENGLISH HOMELESSNESS STATISTICS
1. These are taken from local authority returns to the Department of Communities and Local Government. 

	PRIVATE 
Year
	Eligible applications*
	Applicants owed s.193 duty
	% of applicants owed s.193 duty

	2003
	296,970
	135,590
	46%

	2004
	281,460
	127,760
	45%

	2005
	227,260
	100,170
	44%

	2006
	168,530
	76,860
	46%

	2007
	137,690
	64,970
	47%

	2008
	117,460
	57,510
	49%

	2009
	93,600
	41,780
	45%

	2010
	97,210
	42,390
	44%

	2011
	107,240
	48,510
	45%

	2012†
	55,460
	26,190
	47%


* Not seasonally adjusted

† First two quarters only
CONTRACTING OUT

2. Authorities may contract out (to third parties) any homelessness function under HA 1996 except:
(a) their duty to provide advisory services under s.179(2) and (3); 

(b) their power to give assistance to voluntary organisations under s.180; and 

(c) their functions in relation to co-operation between housing authorities and bodies under s.213: LA(COAHHF)O 1996 reg.3. 

3. It is lawful for an authority to contract out the making of a review decision to a third party: De-Winter Heald v Brent LBC, Al-Jarah, Ahmad and Kidane v Brent LBC [2009] EWCA Civ 930; [2010] 1 WLR 990; [2010] HLR 8. 
DISABILITY DISCRIMINATION 
4. When carrying out their functions under HA 1996 Pt 7, authorities must have regard to EA 2010 s.149(1) and (3) (public sector equality duty), and, in particular, they must take steps to take account of an applicant’s disability pursuant to under EA 2010 s.149(1), (3) and (4): Pieretti v Enfield LBC [2010] EWCA Civ 1104; [2011] PTSR 565; [2011] HLR 3 (decided under DDA 1995 s.49A, the statutory predecessor to EA 2010 s.149(1))
APPLICATIONS

5. The words “reason to believe that an applicant may be homeless” indicate that the threshold for the duty is a low one: Mohamed v Manek & another (1995) 27 HLR 439. 

6. An authority had to accept an application from a person who said that he was about to become homeless and was seeking their assistance: Gibbons v Bury MBC [2010] EWCA Civ 327; [2010] HLR 33. 

Gate-keeping 
7. An authority's unlawful direction (by one of its senior officers) to homelessness staff that they should not take homelessness applications from persons who appeared to be homeless but did not appear to have a priority need and should instead refer them to a support service did not give rise to a claim for damages for misfeasance in public office because the senior officer had not acted in bad faith or with reckless indifference to its illegality: R (Khazia, Ibrahim, Azizi and Mirghani) v Birmingham CC [2010] EWHC 2576 (Admin), QBD. 
8. A blanket policy that required a decision on an applicant's homeless application and, his request for interim accommodation to be made on the same day as the application would be unlawful: R (Khazia, Ibrahim, Azizi and Mirghani) v Birmingham CC [2010] EWHC 2576 (Admin), QBD. 
Applications by young people
9. In April 2010 – in response to the judgments in R (M) v Hammersmith and Fulham [2008] UKHL 14; [2008] 1 WLR 535 and R (G) v Southwark [2009] UKHL 26; [2009] 1 WLR 1299 – the Department of Schools, Families and Children and the Department of Communities and Local Government published “Provision of Accommodation for 16 and 17 year old young people who may be homeless and/or require accommodation” which provides guidance on the relationship between duties to homeless young people under HA 1996 Pt 7 and CA 1989 Pt 3. 
10. The guidance states: 
(a) children’s services should be the lead agency with regard to assessing and meeting the needs of 16- and 17-year-olds who seek help because of homelessness (para 2.13); 
(b) where the initial approach or referral for housing assistance is made to housing services, the authority should treat the approach/referral as an application for assistance under HA 1996 Pt 7 (para 2.09) and if the young person may be homeless or may be likely to become homeless within 28 days, housing services should make an immediate referral to children’s services for an assessment (para 2.11); and 
(c) where the initial approach or referral is to children’s services (or integrated services) and the young person appears to be homeless or at risk of homelessness, children’s services must assess whether the young person is a child in need, and determine whether any duty is owed under CA 1989 s.20 to provide the young person with accommodation (paras 2.13 and 2.15). 
Re-applications
11. Where a person applies for housing assistance to an authority, who have previously determined an application for such assistance from him, and the authority have reason to believe that he may be homeless or threatened with homelessness: 
(a) the only circumstance in which they may refuse to accept the subsequent application is where it is based on exactly the same facts as the previous application; and 
(b) when deciding whether the subsequent application is based on the same facts as the previous one, the authority must compare the facts at the date of the subsequent application with those at the date of the determination of the previous one or any review, if there is one: Rikha Begum v Tower Hamlets LBC [2005] EWCA Civ 340; [2005] 1 WLR 2103; [2005] HLR 34. 
12. A second application on the ground that the care and support needs of the applicant’s daughter who suffered from autism could not be met in the foreign country where the applicant owned a property was not made on exactly the same facts as a previous application made on the same ground, where new evidence showed that the environment in the foreign country would not simply be worse but would have a very profound adverse impact on the daughter: R (G) v Haringey LBC [2009] EWHC 2699 (Admin), QBD. 
INTERIM ACCOMMODATION
13. Where an authority have reason to believe that an applicant may be homeless, eligible for assistance and have a priority need, they shall secure that accommodation is made available for his occupation pending a decision: HA 1996 s.188(1).

Applications by young people 

14. “Provision of Accommodation for 16 and 17 year old young people who may be homeless and/or require accommodation”, DSFC and DCLG (April 2010) provides: 

(a) where the initial approach or referral for housing assistance is made to housing services and there is reason to believe that the young person may be eligible for assistance, may be homeless and may be 16 or 17 years of age, the authority have an immediate duty to secure interim accommodation (para 2.10); and 
(b) where the initial approach or referral is to children’s services (or integrated services) and it appears that the young person has nowhere safe to stay that night, then children’s services must secure suitable emergency accommodation for him or her under CA 1989 s.20(1) whilst their needs, including their need for continuing accommodation and support, are further assessed (para 2.16). 
INQUIRIES
15. It is well-established that authorities are not obliged to make all inquiries necessary to ascertain the truth.  They can only be challenged if they failed to make an inquiry which no reasonable authority could fail to regard as necessary: R v Nottingham CC Ex p Costello (1989) 21 HLR 301, QBD; see also R v RB Kensington & Chelsea Ex p Bayani (1990) 22 HLR 406, CA. 
16. In Cramp v Hastings BC, Phillips v Camden LBC [2005] EWCA Civ 439; [2005] HLR 48, Brooke LJ said, at [14], that courts should be even more hesitant to find that an authority had not made all necessary inquiries than at the time of Bayani if the appellant’s ground of appeal relates to a matter which the reviewing officer was never invited to consider or it was not obvious that he should have considered it.  Where, however, an authority is not invited to consider an alleged disability within the meaning of EA 2010 s.6 and Sch.1, they are not excused from considering because it is not obvious; they must have due regard to their need take steps to take account of it pursuant to EA 2010 s.149(1), (3) and (4) which requires them to make further inquiries if there is a real possibility that the appellant is disabled: Pieretti v Enfield LBC [2010] EWCA Civ 1104; [2011] PTSR 565; [2011] HLR 3 (decided under DDA 1995 s.49A, the statutory predecessor to EA 2010 s.149(1)) 
17. It is unlawful to cease inquiries merely because the applicant has agreed to accept assistance with finding accommodation in the private sector (e.g. by way of a rent deposit scheme): R (Raw) v Lambeth LBC [2010] EWHC 507 (Admin).
ELIGIBILITY
Persons subject to immigration control
18. A “person subject to immigration control” is any person who is not: 

(a) a British Citizen. 

(b) a Commonwealth citizen with a right of abode in the United Kingdom. 

(c) a person who is entitled to enter or remain in the United Kingdom by virtue of an enforceable European Community treaty rights: IA 1988 s.7(1). 

(d) a person who is entitled to enter or remain in the United Kingdom by virtue of any provision made under European Communities Act 1972 s.2(2): IA 1988 s.7(1).
Persons enforcing European Community treaty rights

19. A person is not subject to immigration control whilst he or she is exercising European Community treaty rights: IA 1988 s.7(1).  Community rights may be exercised by nationals of European Union States and their family members (irrespective of nationality). 
20. In general, European Community treaty rights have been legislated for in domestic law by the Immigration (European Economic Area) Regulations 2006 which apply to nationals of European Economic Area states (see below). 

Right to move and reside 
21. Article 21 of the Treaty on the Functioning of the European Union provides that every person who is a national of a member state of the EU is an EU citizen.  EU citizens have the right to move and reside freely within the EU in accordance with the limitations and conditions laid down in the Treaty and by measures adopted to give it effect.  
22. A national of a non-EU state has a right to reside in an EU state if he has dependent minor children who are nationals of, and residing in, that EU state: Ruiz Zambrano v Office national de l’emploi (ONEm) (Case C-34/09) [2011] 2 CMLR 46, CJEU.
Freedom of movement of workers
23. Article 45 of the Treaty on the Functioning of the European Union provides for the freedom of movement of workers within the European Union.
24. Regulation (EEC) No.1612/68 provides that: 

(a) any EU national, irrespective of his place of residence, is entitled to take up and pursue an activity as an employed person within the territory of another member state (art.1); and 
(b) the children of an EU national who is (or has been) employed in the territory of another EU state must be admitted to that state’s general educational, apprenticeship and vocational training courses under the same conditions as the nationals of the host state, if such children are residing in its territory: art.12. 
25. The children of a national of a European Union state who is or was employed in the United Kingdom and the parent who is the primary carer of those children can claim a right of residence in the United Kingdom solely on the basis of Regulation 1612/68, art.12, without that right being conditional on sufficient resources and comprehensive sickness insurance in the United Kingdom: Harrow LBC v Ibrahim and Secretary of State for the Home Department (C-310/08) [2010] 2 CMLR 51; [2010] HLR 31, CJEU.
26. Directive 2004/38/EC provides:
(a) all EU citizens have the right to reside in another EU state for a period of longer than three months if they: 
(i) are enrolled at a private or public establishment, accredited or financed by the host member state on the basis of its legislation or administrative practice, for the principal purpose of following a course of study and have comprehensive sickness cover in the host state and sufficient resources for themselves and their family not to become a burden on the social assistances system of the host state; or 
(ii) are family members accompanying or joining an EU national who satisfies the conditions in (a) above (art.7(1)); and  
(b) this right extends to family members who are not nationals of a EU state, accompanying or joining the European Union citizen in the host state, provided that the EU national satisfies the conditions in (a) above: art.7(2). 
27. In Teixeira v Lambeth LBC and Secretary of State for the Home Department (Case C-480/08) [2010] 2 CMLR 50; [2010] HLR 32, CJEU, it was held that: 
(a) an EU national who was employed in the United Kingdom in which his child is in education can claim, in the capacity of primary carer for that child, a right of residence in the United Kingdom solely on the basis of Regulation 1612/68, art.12 without being required to satisfy the conditions laid down in Directive 2004/38/EC; 
(b) the right of residence of a primary carer of a child exercising the right to pursue his education under Regulation 1612/68, art.12 is not conditional on the carer having sufficient resources not to become a burden on the social assistance system of the United Kingdom during his period of residence or on having comprehensive sickness insurance; 
(c) the primary carer’s right of residence is not conditional on one of the child’s parents having been in work when the child started in education; and 
(d) the primary carer’s right of residence ends when the child reaches the age of majority, unless the child continues to need his presence and care in order to be able to pursue and complete his education.
28. Directive 2004/38/EC does not apply to an EU citizen who has never exercised her right of free movement, who has always resided in a member state of which she was a national and who was also a national of another member state: McCarthy v Secretary of State for the Home Department (Case C-434/09) [2011] 3 CMLR 10, CJEU.
29. "Employment" within the meaning of art.7(3)(b) and (c) of Directive 2004/38/EC does not include self-employment, with the result that an EU national who was no longer self-employed did not retain the status of worker and had no right to reside in the United Kingdom: R (Tilianu) v Secretary of State for Work and Pensions [2010] EWCA Civ 1397; [2011] 2 CMLR 12. 
30. Art.16(1), Directive 2004/38/EC provides: 
(a) EU citizens who have resided legally for a continuous period of five years in the host member state have the right of permanent residence there; and 
(b) paragraph (a) applies to family members who are not nationals of a member state and have legally resided with the Union citizen in the host member state for a continuous period of five years. 

31. “Residing legally” means residing in compliance with any conditions laid down in the Directive: Lekpo-Bozua v Hackney LBC [2010] EWCA Civ 909; [2010] HLR 46. 
32. A right to reside in the UK for the purposes of a child’s education was only a right for that specific purpose; it confer a right to permanent residence under art.16: Okafor v Secretary of State for the Home Department [2011] EWCA Civ 499; [2011] 3 CMLR 8.
Persons entitled to enter or remain in the United Kingdom pursuant to a provision made under European Communities Act 1972 s.2(2)

33. A person does not require leave to enter or remain in the UK where he is entitled to enter or remain by virtue of a provision made under the European Communities Act 1972 s.2(2): IA 1988 s.7(1).  The Immigration (European Economic Area) Regulations 2006 – made pursuant to European Communities Act 1972 s.2(2) – provide for nationals of EEA states and their family members (irrespective of nationality) to enter and reside in the UK. 
34. Family members of EEA nationals - a “family member” of an EEA national is any of the following: 
(a) his/her spouse or civil partner; 
(b) his/her direct descendants or those of his/her spouse or civil partner who are: 
(i) under 21 or his dependants; or 
(ii) those of his/her spouse or civil partner; 
(c) dependent direct relatives in his ascending line or that of his spouse or civil partner; or 
(d) “extended family members” who have been issued with an EEA family permit, a registration card or a residence card for so long as they continue to satisfy the requirements of being an extended family member and the permit, registration card or residence card remains valid: I(EEA)R 2006 reg.7(1), (3), (4). 
35. A relative is dependent despite that dependency only arising in the United Kingdom: Pedro v Secretary of State for Work and Pensions [2009] EWCA Civ 1358; [2010] PTSR 1504. 
Rights of EEA nationals and their family members 
36. An EEA national and their family members have the following rights:
(a) to be admitted to the UK; 
(b) to an initial right of residence in the UK for up to three months; 
(c) to an extended right of residence in the UK so long as the EEA national is a qualified person; and
(d) to permanent residence in the UK in certain circumstances. 
Extended right of residence
37. An EEA national is entitled to reside in the UK for so long as he or she remains a qualified person: I(EEA)R 2006 reg.14(1). 
38. A person who is a family member of an EEA national (and is not himself/herself an EEA national) is entitled to reside in the UK for as long as he remains the family member of a qualified person or an EEA national with a permanent right of residence: I(EEA)R 2006 reg.14(2). 
39. A qualified person means a person who is an EEA national and in the UK for one of a number defined purposes, i.e. as: 
(a) a jobseeker; 
(b) a worker; 
(c) a self-employed person; 
(d) a self-sufficient person; or 
(e) a student: I(EEA)R 2006 reg.6(1). 
40. Workers - For the purposes of I(EEA)R 2006, a “worker” means a worker within the meaning of art.39 of the European Community Treaty: I(EEA)R 2006 reg.4(1)(a). 
41. The term “worker” applied to “the pursuit of effective and genuine activities, to the exclusion of activities on such a small scale as to be regarded as purely marginal and ancillary”: Levin v Secretary of State for Justice [1982] ECR 1035, CJEU; see also Raulin v Minister van Onderwijs en Wetenschappen [1992] ECR I-1027, CJEU. 
42. Employment is only marginal or ancillary if it is not done pursuant an employment relationship: Barry v Southwark LBC [2008] EWCA Civ 1440; [2009] PTSR 952; [2009] HLR 30 (two weeks’ work as a steward at a tennis tournament was not marginal or ancillary). 
43. A person who is no longer working shall not cease to be treated as a worker if, inter alia, he is temporarily unable to work as the result of an illness or accident: I(EEA)R 2006 reg.6(2)(a).  Any inability or incapacity to work is temporary if it is less than permanent: FMB (Uganda) v Secretary of State for the Home Department [2010] UKUT 447 (IAC), UT.  The question for the decision-maker is whether there are “realistic prospects” of the applicant being able to return to work: de Brito v Secretary of State for the Home Department [2012] EWCA Civ 709; [2012] 3 CMLR 24; Konodyba v Kensington and Chelsea RBC [2012] EWCA Civ 982. 
44. Self-employed persons - a person who is no longer in self-employment shall not cease to be treated as a self-employed person if he is temporarily unable to pursue his activity as a self-employed person as the result of an illness or accident: I(EEA)R 2006 reg.6(3). 
45. Direct application of Directive 2004/38/EC does not entitle a former self-employed person to be treated as self-employed to the same extent as a worker: R (Tilianu) v Social Fund Inspector and another [2010] EWHC 213 (Admin); [2010] 3 CMLR 11. 
Derivative right of residence

46. On 16.07.12, I(EEA)R 2006 were amended to give effect to the CJEU decisions in Ibrahim and Teixeira: see I(EEA)R 2006 reg.15A.  
HOMELESSNESS
Persons from abroad
47. Authorities are required to ignore certain persons when deciding whether an applicant is homeless: HA 1996 s.185(4).  This provision was amended on 02.03.09 to give effect to HRA 2008, s.314 and Sch.15 to make s.185(4) compatible with Arts 8 and 14, European Convention on Human Rights: HRA2008(C1SP)O 2009, art.2. 

Applications made before 02.03.09
48. An authority must take no account of a person from abroad who is not eligible for assistance when deciding whether any person is homeless (or threatened with homelessness): HA 1996 s.185(4).  This applies to a person subject to immigration control as well as a person defined by regulations as ineligible: R (Morris) v Westminster CC [2003] EWHC 2266; [2004] HLR 18, QBD.  N.B. In R (Morris) v Westminster CC and First Secretary of State, R (Badu) v Lambeth LBC and First Secretary of State [2005] EWCA Civ 1184; [2006] 1 WLR 505; [2006] HLR 8, it was held that s.185(4) was incompatible with Arts 8 and 14 of the European Convention on Human Rights: see HRA 1998 s.6(2)(a). 

Applications made on or after 02.03.09
49. An authority must take no account of a person from abroad who is not eligible for assistance only when deciding whether a person who is subject to immigration control (and who is not a national of an EEA State or Switzerland) is homeless (or threatened with homelessness) or has a priority need: HA 1996 s.185(4), (5). 
50. The requirement in HA 1996, Pt 7, that a member of a homeless person’s household, who is ineligible for assistance because of his immigration status, must be disregarded in determining whether the applicant has a priority need for accommodation is a legitimate and proportionate means of managing limited housing resources and is therefore not contrary to the prohibition on discrimination in Art.14, European Convention on Human Rights: Bah v United Kingdom (App No 56328/07) (2012) 54 EHRR 21; [2012] HLR 2, ECtHR. 
Right to occupy accommodation
51. A person is homeless if, inter alia, he or she has no accommodation available for his occupation in the United Kingdom or elsewhere, which he has an express or implied licence to occupy: HA 1996 ss.175(1)(b).
52. A licence to occupy accommodation does not have to be expressed in a particular form and, in a domestic context, it may be inferred from the two parties’ relationship: Hemans v Windsor and Maidenhead RBC [2011] EWCA Civ 347; [2011] HLR 25.
Reasonable to continue to occupy accommodation

53. A person is not treated as having accommodation unless it is accommodation which it would be reasonable for him to continue to occupy: HA 1996 s.175(3). 
54. The question whether it is reasonable for a person to continue to occupy accommodation requires consideration of the future position of the applicant as well as the current situation so that accommodation which may be unreasonable for a person to occupy for a long period of time may yet be reasonable for him or her to occupy for a short period: Ali and others v Birmingham CC, Moran v Manchester CC [2009] UKHL 36; [2009] 1 WLR 1506; [2009] HLR 41.  In Ali, it was held that an authority are not necessarily in breach of their duty to secure suitable accommodation for an applicant (under HA 1996 s.193(2)) by leaving him or her in accommodation, notwithstanding that they have already decided that the accommodation is not reasonable for continued occupation; it would, however, be unlawful for an authority to leave an applicant in such accommodation until a property became available under their allocation scheme.  In Moran, it was held that it was not reasonable for the applicant to continue to occupy accommodation in a women’s refuge. 
Violence
55. It is not reasonable for a person to continue to occupy accommodation if:
“it is probable that this will lead to domestic violence or other violence against (him or her), or against:

(a) a person who normally resides with him or her as a member of (his or her) family, or

(b) any other person who might reasonably be expected to reside with (him or her)”: HA 1996 s.177(1).  

56. “Violence” means violence from another person or threats of violence from another person which are likely to be carried out and violence is “domestic violence” if it is from a person with whom is “associated” with the victim: HA 1996 s.177(1A).  

57. In Danesh v Kensington and Chelsea RLBC [2006] EWCA Civ 1404; [2007] 1 WLR 69; [2007] HLR 17, it was held that “violence” for the purposes of HA 1996 s.198(2)(c) (conditions for local connection referral) meant physical violence and involved some sort of physical contact.  Domestic violence, however, is not limited to violence involving physical contact but also includes threatening or intimidating behaviour and any other form of abuse which, directly or indirectly, may give rise to the risk of harm: Yemshaw v Hounslow LBC [2011] UKSC 3; [2011] 1 WLR 433; [2011] HLR 16. 
PRIORITY NEED
Persons from abroad
58. Authorities are required to ignore certain persons when deciding whether an applicant has a priority need: HA 1996 s.185(4).  The law has been amended in relation to applications made from 02.03.09; see above, Homelessness.  

Residing with dependent children
59. A child resided with his father if they were housed in together in interim accommodation (under HA 1996 s.188(1)): Oxford CC v Bull [2011] EWCA Civ 609; [2012] 1 WLR 203; [2011] HLR 35. 
60. In Holmes-Moorhouse v Richmond-upon-Thames LBC [2009] UKHL 7; [2009] 1 WLR 413; [2009] HLR 34, it was held that: 
(a) whether a child can reasonably be expected to reside with an applicant is for the authority to determine and cannot be dictated by the terms of any shared residence order made by a family court; 
(b) an authority’s scarcity of housing as a resource can be taken into account (see also R v Oxford CC Ex p Doyle (1997) 30 HLR 506, QBD); and 

(c) it is only in exceptional circumstances that it would be reasonable to expect a child who has a home with one parent to be provided with another so that he could reside with the other parent as well. 
INTENTIONAL HOMELESSNESS
61. A person becomes intentionally homeless if he deliberately does or fails to do anything in consequence of which he ceases to occupy accommodation which is available for his occupation and which it would have been reasonable for him to continue to occupy: HA 1996 s.191(1). 
Deliberate act

62. An authority were entitled to decide that an applicant was intentionally homeless where he allowed his children to come and live with him in a room that he occupied in a shared house, such that - as a result of the overcrowding – the landlord gave him notice: Oxford CC v Bull [2011] EWCA Civ 609; [2012] 1 WLR 203; [2011] HLR 35. 
63. An act or omission in good faith on the part of a person who is unaware of a relevant fact is not deliberate: HA 1996 s.191(2). 
64. The words “good faith” carry a connotation of impropriety, or misuse or abuse of the legislation, of which dishonesty and willful blindness are the most obvious examples, the statutory purpose being analogous to that of s.191(3) (being treated as intentionally homeless by entering into an arrangement to cease to occupy accommodation); an applicant’s foolishness in failing to seek advice from the authority before leaving accommodation which she could have continued to occupy until her landlord obtained a possession order did not amount to a lack of good faith: Ugiagbe v Southwark LBC [2009] EWCA Civ 31; [2009] PTSR 1465; [2009] HLR 35.  

DETERMINATION OF THE APPLICATION
The original decision 

Notification
65. On completing their inquiries, the authority must notify the applicant in writing of their decision: HA 1996 s.184(3), (6).
Restricted cases 
66. Where an authority decide that they owe a duty to an applicant under HA 1996 s.193(2) or s.195(2) but would not have done so without having regard to a “restricted person”, that notification must also: 

(a) inform the applicant that their decision was reached on that basis; 

(b) notify the applicant of the name of the restricted person; 

(c) explain why the person is a restricted person; and 

(d) explain the effect of s.193(7AD) or s.195(4A): HA 1996 s.184(3A). 

67. A “restricted case” is a case where the authority would not be satisfied that the applicant is owed a duty under HA 1996 s.193(1) (duty to persons with priority need who are not homeless intentionally) without having had regard to a “restricted person”: HA 1996 s.193(3B).  N.B. Similar provisions apply the duty under HA 1996 s.195 (duties in case of threatened homelessness). 

68. A “restricted person” is a person: 

(a) who is not eligible for assistance under Pt 7; 

(b) who is subject to immigration control; and 

(c) either – 

(i) who does not have leave to enter or remain in the United Kingdom, or 

(ii) whose leave to enter or remain in the United Kingdom is subject to a condition to maintain and accommodate himself, and any dependants, without recourse to public funds: HA 1996 s.184(7). 

The review decision 

Decisions subject to statutory review
69. An applicant has the right to request a review of a decision, inter alia, of:
(a) what duty (if any) is owed to persons found to be homeless or threatened with homelessness; and  
(b) the suitability of accommodation offered in discharge of such a duty owed or the duty owed on a local connection referral or that offered as a final offer under HA 1996 Pt 6. 
70. In Ravichandran v Lewisham LBC [2010] EWCA Civ 755; [2011] PTSR 117; [2010] HLR 42, CA, it was held that: 
(a) an applicant is entitled to a review of both whether accommodation is suitable for the purposes of s.193(7) under s.202(1)(f) and a decision that it is reasonable for him to accept the offer under s.202(1)(b); it is desirable for both issues to be reviewed at the same time; and the right to a review of both requirements, and the intention to review both at the same time, should be made clear to the applicant; 
(b) if a review of a decision that the authority’s s.193 duty has ceased under s.193(7) takes place before refusal of the final offer of accommodation, it will be a review of their intention that the offer will, on refusal, result in cessation of the duty; if the review takes place after refusal, it will be a review of the authority’s confirmation that their duty has ceased; it is desirable that the review takes place at the same time as the review of whether accommodation is suitable and the review of a decision that it is reasonable for the applicant to accept the offer; and 
(c) it is desirable that a review of the decision that the authority has discharged its duty under s.193(7) takes place at the same time as the review of the suitability requirement and the reasonableness requirement in s.193(7F) and if it is intended that it will take place at the same time, the applicant should be informed; and 
(d) if the review of the authority’s decision that their duty has ceased takes place after their review of the whether the accommodation is suitable and whether it was reasonable for the applicant to accept the offer, matters relevant to those issues which were not considered by the authority on the earlier review must be taken into account in the later review if the matters existed prior to the refusal of the offer.
Procedure
71. Requests for reviews - A request for review must be made “before the end of the period of 21 days beginning with the day on which [the applicant] is notified of the authority’s decision” (or such longer period as the authority may in writing allow): HA 1996 s.202(3). 
72. Requests for reviews must be viewed in a broad, common-sense manner.  Where an unrepresented applicant asked for a review of a decision that temporary accommodation offered under HA 1996 s.193(2) was suitable and that the authority would discharge their duty to the applicant if it was refused, the authority were wrong to treat it just as a request for a review of the suitability of the temporary accommodation; in the circumstances, the authority should have also reviewed the discharge decision: Nzamy v Brent LBC [2011] EWCA Civ 283; [2011] HLR 18. 
73. Right to make representations - the authority must notify the applicant that he may make representations in writing to the authority in connection with the review and if they have not already done so, notify him of the review procedure: AHH(RP)R 1999 reg.6(2)(a).  Where an applicant is represented by solicitors, this requirement is satisfied by notifying the solicitors that they can make representations on the applicant’s behalf: Maswaku v Westminster CC [2012] EWCA Civ 669; [2012] WLR(D) 15; see also El Goure v Kensington and Chelsea RLBC [2012] EWCA Civ 670, [2012] WLR(D) 155. 
74. Minded-to letters - If the reviewer considers that there is a deficiency or irregularity in the original decision, or in the manner in which it was made, but is minded nonetheless to make a decision which is against the interests of the applicant on one or more issues, s/he must notify the applicant: 

(a) of this and the reasons why; and 

(b) that the applicant may make representations to the reviewer orally or in writing or both orally and in writing: AHH(RP)R 1999 reg 8(2). 

75. AHH(RP)R 1999 reg.8(2) should be given a purposive interpretation: Banks v Kingston-upon-Thames RLBC [2008] EWCA Civ 1443; [2009] PTSR 1354; [2009] HLR 29; Mitu v Camden LBC [2011] EWCA Civ 1249: [2012] HLR 10. 
76. AHH(RP)R 1999 reg.8(2) is not a discretionary option that the review officer can apply or disapply according to whether or not he considers that the service of a “minded to find” notice will be of material benefit to the applicant; rather it imposes a dual, mandatory obligation upon the review officer: 
(a) first, to consider whether there was a deficiency or irregularity in the original decision or in the manner in which it was made – this is not a purely subjective exercise and is challengeable on public law grounds; and 
(b) secondly, if there was such a deficiency, etc, and if the review officer is nonetheless minded to make a decision adverse to the applicant on one or more issues, he must serve a “minded to” letter explaining his reasons for his provisional views: Lambeth LBC v Johnston [2008] EWCA Civ 690; [2009] HLR 10. 
77. In Hall v Wandsworth LBC, Carter v Wandsworth LBC [2004] EWCA Civ 1740; [2005] 2 All ER 192; [2005] HLR 23, the Court of Appeal held: 
(a) “deficiency” should be construed broadly and untechnically and meant that there was “something lacking” in the original decision that was sufficiently important to the fairness of the procedure to justify an additional procedural safeguard; and 
(b) AHH(RP)R 1999 reg.8(2) applied, not merely when the reviewing officer found some significant legal or procedural error in the original decision, but whenever (looking at the matter broadly and untechnically) he considered that an important aspect of the case was either not addressed, or not addressed adequately by the original decision-maker. 
78. Deficiencies - An original decision is deficient if it does not address an issue which the reviewer relied on to uphold an original decision that no duty was owed: Banks v Kingston-upon-Thames RLBC [2008] EWCA Civ 1443; [2009] PTSR 1354; [2009] HLR 29.
79. An original decision is deficient if the decision-maker was wrong on an important aspect of the case: Mitu v Camden LBC [2011] EWCA Civ 1249: [2012] HLR 10, in which the original decision-maker had found that the authority only owed the applicant an advice and assistance duty because he did not have a priority need and had become homeless intentionally and the reviewing officer decided that the applicant had not become homeless intentionally but was nevertheless owed the same duty because he did not have a priority need.
80. The rejection by a reviewing officer of the factual basis of the original decision and the substitution of a different factual basis leading to the same conclusion is a deficiency in the original decision: Gibbons v Bury MBC [2010] EWCA Civ 327; [2010] HLR 33.
81. The requirements of reg.8(2) may be satisfied without a face-to-face meeting with the applicant or it may be sufficient for representations to be made over the telephone; the authority were obliged to accede to the applicant’s solicitor’s request for a meeting where it was clear that without legal assistance the appellant could not make representations: Bury MBC v Gibbons [2010] EWCA Civ 327; [2010] HLR 33. 
82. An applicant has a right to make ask for a face-to-face meeting at which to make oral representations for the purposes of reg. AHH(RP)R 1999 8(2); such a hearing was between the applicant (with or without a representative) and the review officer and was a “simple and relatively brief opportunity” for the applicant to make oral representations to the review officer; it did not extend to the calling of third party witnesses or cross-examination: Makisi, Yosief and Nagi v Birmingham CC [2011] EWCA Civ 355; [2011] PTSR 1545; [2011] HLR 27. 
Facts to be considered
83. On review, the authority are not simply considering whether the initial decision was right on the basis of the material before them at the date it was made.  They may therefore have regard to information relevant to the period before the initial decision (but only obtained thereafter) as well as to matters occurring after the original decision: Mohamed v Hammersmith & Fulham LBC [2001] UKHL 57; [2002] 1 AC 547; [2002] HLR 7. 
84. The facts that an authority may take into account when reviewing a decision depend on what decision they are reviewing and what fairness requires: Omar v Westminster CC [2008] EWCA Civ 421; [2008] HLR 36. 

85. When conducting a review of the suitability of accommodation offered to a traveller, an authority are not required to conduct a general inquiry into strategic questions about homelessness strategy and the adequacy of site provision; rather the review has the much narrower focus of whether the offer of accommodation from within the housing authority's existing resources adequately meets the traveller’s needs: Sheridan and others v Basildon BC [2012] EWCA Civ 335; [2012] HLR 29. 
Notification 
86. The authority must notify the applicant in writing of the review decision and inform the applicant of the right to appeal to the county court on a point of law and that an appeal must be brought within 21 days of being notified of the decision: HA 1996 ss.203(3), (5) (8), 204(2). 

87. It is not necessary for the review letter slavishly to follow the wording of HA 1996 s.203(5) provided that it gives the applicant sufficient details of his or her right to appeal so that a notification that stated that the time limit for appealing was 21 days from its date rather than from the date of notification was valid because notification of the decision was given on the same day as the letter was written: Dharmaraj v Hounslow LBC [2011] EWCA Civ 312; [2011] PTSR 1523; [2011] HLR 18, CA. 
88. Where an applicant is represented, it is sufficient to notify his or her solicitor of the review decision: Dragic v Wandsworth LBC, January 21, 2011, unreported, QBD, approved by Dharmaraj v Hounslow LBC [2011] EWCA Civ 312; [2011] PTSR 1523; [2011] HLR 18, CA. 
Reasons

89. If on review the authority confirm the original decision on any issue against the interests of the applicant or confirm an earlier decision on a local connection referral, they must give reasons for their decision: HA 1996 s.203(4).
90. An authority do not have to give reasons for a review decision that accommodation offered under HA 1996 s.193 is not suitable: Akhtar v Birmingham CC [2011] EWCA Civ 383; [2011] HLR 28.
Human rights
91. Article 6 of the European Convention on Human Rights (the right to a fair trial), which is now incorporated into English law (see HRA 1998 s.1(1), Sch.1) requires determinations of civil rights and obligations to be conducted by independent and impartial tribunals. Homelessness reviews do not engage Art.6(1): Ali and another v Birmingham CC (Secretary of State for Communities and Local Government intervening) [2010] UKSC 8; [2010] 2 AC 39; [2010] HLR 22. 
Appeal to the county court
Nature of the appeal

92. A county court has no jurisdiction to make findings of fact in appeals under HA 1996 s.204; its role is limited to considering whether the authority reached a lawful decision: Bubb v Wandsworth LBC [2011] EWCA Civ 1285; [2012] HLR 13, in which the appellant claimed that the judge should have decided – after hearing evidence – whether she had received a letter offering her accommodation. 
93. In Holmes-Moorhouse v Richmond-upon-Thames LBC [2009] UKHL 7; [2009] 1 WLR 413; [2009] HLR 34, the House of Lords held that: 
(a) county courts should be vigilant to ensure that applicants are not wrongly deprived of his benefits under HA 1996 Pt 7 because of an error on the part of a reviewing officer; but 

(b) except in wholly exceptional circumstances, a decision should not be quashed if the error does not undermine its basis, in particular:
(i) a decision can often survive despite an error in the reasoning advanced to support it; 
(ii) the error may be too trivial to affect the outcome; 
(iii) it may be obvious from the rest of the reasoning, read as a whole, that the decision would have been the same notwithstanding the error; 
(iv) there may be more than one reason for the conclusion and the error only undermines one of those reasons; or 
(v) the decision may be the only one which could rationally have been reached. 
Relief
94. On appeal, the county court may confirm, quash or vary the decision as it things fit: HA 1996 s.204(3). 
95. Accordingly, even if the authority acted unlawfully, the court has a discretion whether to quash the decision.  In Ugiagbe v Southwark LBC [2009] EWCA Civ 31; [2009] HLR 35, it was held that the applicant was entitled to relief because although she was no longer homeless, her accommodation was not settled: see also Pieretti v Enfield LBC [2010] EWCA Civ 1104; [2011] PTSR 565; [2011] HLR 3 (see Wilson LJ at [6]). 

ACCOMMODATION AFTER DETERMINATION OF THE APPLICATION
Who must be housed?

96. The authority must accommodate the applicant and any other person:
(a) who normally resides with him or her as a member of his or her family; OR 
(b) who might reasonably be expected to reside with him or her: HA 1996 s.176.
97. Where an authority owe a duty to such a person in addition to the applicant, they must house them together in a single unit of accommodation; an offer of two adjacent flats will not suffice: Sharif v Camden LBC [2011] EWCA Civ 463; [2011] HLR 32. 
Suitability
98. In Birmingham CC v Ali, Moran v Manchester CC [2009] UKHL 36; [2009] 1 WLR 1506; [2009] HLR 41, the House of Lord held (see Lady Hale of Richmond at [47]) that there are degrees of suitability; what is suitable for occupation in the short term may not be suitable for occupation in the medium term, and what is suitable for occupation in the medium term may not be suitable for occupation in the longer term. 
99. Suitability is not to be judged exclusively by reference to the condition of the accommodation at the time of the offer and regard may be had to any proposed adaptations or alterations provided that those proposals can fairly be regarded as certain, binding and enforceable: Boreh v Ealing LBC [2008] EWCA Civ 1176; [2009] 2 All ER 383; [2009] HLR 22. 
100. Where an authority cannot secure a pitch on a caravan sit for a gypsy with an aversion to “bricks and mortar” accommodation, they do not have to consider acquiring an alternative site as the procedure likely to be involved would be lengthy and thus inconsistent with the manner in which homelessness applications are expected to be dealt with: Lee v Rhondda Cynon Taf CBC [2008] EWCA Civ 1013; see also Sheridan and others v Basildon BC [2012] EWCA Civ 335; [2012] HLR 29.
Full housing duty
101. In R (Aweys and others) v Birmingham CC [2008] EWCA Civ 48; [2008] 1 WLR 2305; [2008] HLR 32, the Court of Appeal (at [65] and [72]) held that authorities do not have a reasonable time in which to comply with their duty under HA 1996 s.193(2) but a court might decline to make an order requiring an authority to perform that duty where it is impossible for them to do so. Whereas, in Codona v Mid-Bedfordshire District Council [2004] EWCA Civ 925, [2005] HLR 1 (at [38]), Auld LJ said that the duty of the authority was to secure the availability of suitable accommodation within a reasonable period of time and the reasonableness of the period depending on the circumstances of each case and on what accommodation was available. In Ali and others v Birmingham CC, Moran v Manchester CC [2009] UKHL 36; [2009] 1 WLR 1506, Lord Hope said that he preferred the approach in Codona (obiter, at [3]-[4]). 
Duty in restricted cases

102. A “restricted case” is a case where the authority would not be satisfied that the applicant is owed a duty under HA 1996 s.193(1) (duty to persons with priority need who are not homeless intentionally) without having had regard to a restricted person: HA 1996 s.193(3B). 

103. N.B. Similar provisions apply the duty under HA 1996 s.195 (duties in case of threatened homelessness). 

104. A “restricted person” is a person: 

(a) who is not eligible for assistance under Pt 7; 

(b) who is subject to immigration control; and 

(c) either: 

(i) who does not have leave to enter or remain in the United Kingdom, or 

(ii) whose leave to enter or remain in the United Kingdom is subject to a condition to maintain and accommodate himself, and any dependants, without recourse to public funds: HA 1996 s.184(7). 

105. In a restricted case, the authority must, so far as reasonably practical, bring the s.193(2) duty to an end by arranging for the applicant to be made a “private accommodation offer”: HA 1996 s.193(7AD).  This is a continuing duty and where it is not reasonably practical to bring the s.193(2) duty to an end immediately on acceptance of the duty, there is no reason why the authority may not provide temporary accommodation, pending a private accommodation offer. 

106. A “private accommodation offer” is as an offer of an assured shorthold tenancy made by a private landlord (i.e. any landlord who cannot grant a secure tenancy: HA 1996 s.217(1)) to an applicant in relation to any accommodation which is, or may become, available for the applicant’s occupation, and which: 

(a) is made with the approval of the authority, in pursuance of arrangements made by the authority with the landlord with a view to bringing the authority’s duty under HA 1996 s.193(2) to an end; and 

(b) the tenancy being offered is a fixed term tenancy (within the meaning of HA 1988, Pt 1) for a period of at least twelve months: HA 1996 s.193(7AC). 

107. Where it is not reasonably practical to bring the s.193(2) duty to an end with a private accommodation offer, the authority may discharge their duty in accordance with the other provisions of s.193.  
108. On becoming subject to this duty, the authority must – except in a restricted case – give the applicant a copy of a statement included in their allocation scheme setting out their policy for offering choice to people allocated Pt 6 housing (as required by HA 1996 s.167(1A)): HA 1996 s.193(3A). 
Termination of the full duty
109. The authority cease to owe the applicant a s.193 duty in a number of circumstances. 
110. Refusal of suitable accommodation (HA 1996 s.193(5)):  

(a) When informing an applicant of the "possible consequence of refusal", it is sufficient for the authority to inform the applicant that by giving her a suitable temporary home, they have discharged their duty to her; they are not required to spell out each and every possible consequence such as the right to make a fresh application or the loss of priority on the waiting list: Maswaku v Westminster CC [2012] EWCA Civ 669; [2012] WLR(D) 15. 
(b) HA 1996 s.193(5) applies to offers of temporary accommodation; s.193(7) is concerned with offers of permanent accommodation allocated in accordance with an authority’s scheme under Pt 6, HA 1996; an authority making an offer of accommodation should always make clear whether the offer is made under s.193(5) or s.193(7): Ravichandran v Lewisham LBC [2010] EWCA Civ 755; [2011] PTSR 117; [2010] HLR 42, CA. 
(c) Where an authority express an offer of accommodation to be under HA 1996 s.193(7) but do not address whether it is reasonable for the applicant to accept the offer, they cannot subsequently treat the s.193(2) duty as having ceased under s.193(5): Ravichandran v Lewisham LBC [2010] EWCA Civ 755; [2011] PTSR 117; [2010] HLR 42, CA.
(d) In order to comply with s.193(5), an applicant need only be informed of the consequences of refusing an offer of accommodation by the time of the refusal; accordingly, an authority are not required to inform the applicant of the consequences of a refusal at the same time as offering a specific property; how long the authority can rely on the information as to the consequences of a refusal before having to identify a specific property is a matter of fact and degree and if there is a long gap in time, they may not comply with s.193(5): Vilvarasa v Harrow LBC [2010] EWCA Civ 1278; [2011] HLR 11. 
(e) Where an authority secure temporary accommodation pursuant to HA 1996 s.193(2), and that accommodation becomes unsuitable by virtue of the applicant’s change of circumstances, s.193(5) operates to bring to an end the authority’s duty if the applicant refuses an offer of suitable alternative accommodation: Muse v Brent LBC [2008] EWCA Civ 1447; [2009] PTSR 680. 
111. Refusing a final offer of suitable accommodation under Pt 6, HA 1996 (HA 1996 s.193(7)): a Pt 6 offer is a “final offer” if it is made in writing and states that it is a final offer for the purposes of s.193(7): HA 1996 s.193(7A). An offer of accommodation under HA 1996 s.193(7) does not, if refused, lead to a discharge of an authority’s duty under s.193(5). An authority must not make a final offer unless satisfied both that the accommodation is suitable for the applicant and that it is reasonable for him to accept the offer: HA 1996 s.193(7F) and Slater v Lewisham LBC [2006] EWCA Civ 394; [2006] HLR 37. 
112. In Ravichandran v Lewisham LBC [2010] EWCA Civ 755; [2011] PTSR 117; [2010] HLR 42, it was held that: 
(a) although there is a significant area of overlap between the suitability of accommodation and the question whether it would be reasonable for the applicant to accept the accommodation, these are distinct and different requirements; and 
(b) the authority must make an offer which it would be reasonable for the applicant to accept and this requirement is not satisfied merely by the authority making an offer which it considers to be reasonable.
113. Accepting or refusing a “private accommodation offer”, having been informed of the consequences of refusal and of his right to request a review on the grounds of suitability: HA 1996 s.193(7AA), (7AB): 
(a) A “private accommodation offer” is as an offer of an assured shorthold tenancy made by a private landlord (i.e. any landlord who cannot grant a secure tenancy: HA 1996 s.217(1)) to an applicant in relation to any accommodation which is, or may become, available for the applicant’s occupation, and which:
(i) is made with the approval of the authority, in pursuance of arrangements made by the authority with the landlord with a view to bringing the authority’s duty under HA 1996 s.193(2) to an end; and 

(ii) the tenancy being offered is a fixed term tenancy (within the meaning of HA 1988, Pt 1,) for a period of at least twelve months: HA 1996 s.193(7AC). 
114. The requirement in HA 1996 s.193(5) and (7) to inform an applicant of the consequences of refusing an offer of accommodation and of his right to seek a review of the suitability of that accommodation does oblige the authority to ensure that the applicant understood the information provided; accordingly, the authority were not obliged to translate an offer letter when dealing with a Somalian applicant who spoke little English where the applicant was aware of the availability of translation and interpretation services and had not asked for the letter to be translated: Ali v Birmingham CC [2009] EWCA Civ 1279; [2011] HLR 17.
Prospective amendments 

115. When ss.148 and 149 of the Localism Act 2011 come into force, HA 1996 Pt 7 will be amended.  The principal changes are:

(a) a new s.193(5) providing that accommodation offered under that sub-section cannot an offer of accommodation under Part 6 or a private rented sector offer;

(b) the s.193 duty may be discharged by making a private rented sector offer: see s.193(7AA); and 
(c) if an applicant re-applies for accommodation within two years of accepting a private rented sector offer and the authority is satisfied that he or she is eligible, homeless and is not satisfied that he or she became homeless intentionally, the s.193 duty applies regardless of whether the applicant has a priority need: see s.195A.
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