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Landlord and tenant
Only or principal home
Islington LBC v Boyle and another
[2011] EWCA Civ 1450
6 December 2011

Legal Action, Feb 2012, p.11
Ms Boyle (B) was a secure tenant of Islington LBC. She lived in her two-bedroom flat with her partner, Mr Collier (C), and their three children. In 2004, their relationship broke down and C moved out and purchased a four-bedroom house in Suffolk. 
The eldest child (D) was severely autistic and attended a specialist school. In July 2004, after D’s behaviour was becoming increasingly inappropriate towards his two sisters, B and C decided that B and their daughters would live in the Suffolk home, whilst C would live with D in the Islington flat. B left her furniture in the flat but took her personal belongings, her daughters enrolled in a Suffolk school and B registered with a local GP. Initially it was intended that this arrangement would last six months, but it became prolonged. In January 2007, B and C wrote to the Council asking for permission for C to live in the flat in order that D could remain in London. The Council refused this request. In October, B was asked in a telephone conversation with a Council officer whether the Suffolk house was her principal home, and she answered she was living in the country then.
On 29 October 2007, the Council served a notice to quit (NTQ) on B. In September 2008, B returned to the Islington flat, whilst C and D went to live in Suffolk with the two daughters. In October, the Council issued possession proceedings on the basis that B had lost her security of tenure. 
In her defence B stated that

· she always regarded the Islington flat as hers and the Suffolk house as C’s;
· the arrangement whereby she lived in Suffolk was primarily undertaken for the benefit of the children;
· her furniture remained in the flat; and
· it had always been her intention to return to the Islington flat.
The county court dismissed the claim for possession. The Council appealed and argued that the county court had failed to address whether ‘in the light of the evidence as a whole, [B’s] occupation of the… flat… at the expiry of the notice to quit, was occupation as her sole or principal home’.
The Court of Appeal upheld the Council’s appeal, on the grounds that while the county court had properly considered whether B occupied the Islington flat, it had not addressed the issue as to whether it was in light of all the facts at the critical time, her only or principal home. The Court observed that there were strong arguments either way and it remitted the case to the county court for a re-trial.
Permission to appeal against this decision has been refused by the Supreme Court (see Legal Action, Sept 2012, p. 20). 
Introductory tenancies: decision on review not to seek possession was a final decision
London Borough of Camden v Stafford
[2012] EWCA Civ 839

20 June 2012
Ms S was an introductory tenant of the Council. Within weeks of the start of the tenancy, thye Council began to receive complaints about noise nuisance from her flat. A notice of possession proceedings was served under s.128, HA 1996. S requested a review. She apologised for the nuisance and said that her ex-partner was largely responsible for it. The Review Panel decided that the Notice was correctly and justifiably served as there had been allegations of anti-social behaviour and S had accepted that at least some of these complaints were justified. However, the Panel stated that “we do not believe that an application to the court for possession of the property should be made at this point in time.”

Accordingly, the Panel stated that whilst the decision to serve the Notice was upheld, it considered that the following alternatives to possession proceedings should be implemented, namely, that (a) housing officers should clarify the position with the police concerning the former partner; (b) S should enter into an Acceptable Behaviour Agreement; and (c) the Youth Intervention Support Panel should be contacted. The Council recorded these measures in a letter to S, which concluded:

 “...[Y]ou clearly understood the potential consequences of continuing complaints if they appear to be warranted. I explained that the courts have no discretion in granting a possession order if the Council follows the correct procedure in entering its claim”.

Further complaints of noise nuisance occurred and the Council issued possession proceedings. S defended the claim on the basis that the Council’s Review Panel had decided not to pursue possession proceedings. The county court judge found that the review decision had not confirmed the original decision to seek possession and dismissed the claim. 
S’s appeal to the Court of Appeal was dismissed. It was held that a review decision under s.129 HA 1996 cannot be expressed in equivocal terms; the practical options are only to confirm the decision to seek an order for possession or withdraw it. The review decision in the present case had not confirmed the decision. In the absence of this, the court had no jurisdiction to grant possession.
No succession to family member following death of joint secure tenant
Hickin v Solihull MBC 
[2012] UKSC 39
25 July 2012
In 1967, H’s mother and father were granted a joint tenancy of a property by Birmingham City Council. In September 1980, the property was transferred to Solihull MBC. On  3 October  1980, when the Housing Act 1980 came into force, the tenancy became a secure tenancy. H and her parents lived together at the property until around 2001, when her father left. He never returned. H remained living at the property with her mother until the mother died in 2007. 

The Council then served notice to quit on the father and issued possession proceedings against H. They argued that the tenancy was jointly held by H’s parents and that, on the death of her mother, it had vested in her father alone under the common law doctrine of survivorship; and, as the father did not reside at the house, the tenancy was no longer a secure tenancy and had therefore been validly terminated by notice to quit. H contended that the tenancy had vested in her, rather than her father, because she satisfied the conditions for succession in  HA 1985, and that those provisions must be taken to have displaced the common law position. The district judge granted a possession order; that order was overturned by the circuit judge; the Court of Appeal restored the possession order.

The Supreme Court (by a majority of 3:2) dismissed an appeal. The Housing Act 1985 did not alter the common law position. H’s mother and father had jointly constituted the “tenant”. The tenancy subsisted even after the death of her mother, with her father as the sole tenant. Since he was not living at the property, he had lost his statutory security and the contractual tenancy had been validly terminated by the notice to quit. 
No succession where the deceased tenant’s partner could not show that he had made a full commitment to the relationship
Amicus Horizon Ltd v (1) The Estate of Judy Mabbott (deceased) (2) Anthony Brand
[2012] EWCA Civ 895

30 May 2012
Legal Action, Aug 2012, p.25
Ms M had been the sole assured periodic tenant of a flat for twelve years until her death. Mr B had lived with her and her young daughter for ten years. Following her death, Amicus sought possession. B contended that the tenancy had vested in him under s.17 Housing Act 1988 (succession to a spouse or partner). The judge held that, although B had been in a loving, lasting and important relationship with M, he had not been living with her as her husband. Although B had stayed at the home on about three nights a week, he had spent the rest of the week at his mother’s home. He gave his mother’s address when opening a bank account. He and M had claimed benefits separately, not as a couple. The judge concluded that this degree of separateness indicated an unwillingness on the part of M to commit fully to a relationship with B.
B’s appeal to the Court of Appeal was dismissed. The judge had concluded that M had not committed herself to B in a manner akin to marriage. In particular, they had been careful to claim benefits separately and had not made a public affirmation of their relationship, such as to display commitment to the outside world. This was a conclusion which was properly open to him on the facts. 
Anti-social behaviour: departure of son was too late to prevent a possession order
London Borough of Barking and Dagenham v Bakare

[2012] EWCA Civ 750

2 May 2012

B was a secure tenant of the Council. In 2005, a suspended possession order had been made against her on the basis of rent arrears. In 2010, the Council applied to vary that order into an outright order. They relied on allegations of anti-social behaviour by B’s son, notably his involvement with drugs and firearms. An ASBO was also sought against the son. 
 At trial, the judge granted an ASBO but adjourned consideration of the application to vary the possession order. The son subsequently breached the terms of his ASBO and the variation application was restored. B arranged for her son to leave her home and argued that the possession order should not be varied. The judge held that her actions were too little, too late and that it was reasonable to vary the possession order as sought.
B’s appeal to the Court of Appeal was dismissed. The appeal was in substance an attack on the judge’s exercise of his discretion. It could not be said that the judge had been plainly wrong to make the order that he did. He had a very clear grasp of the case and had given proper reasons for his decision.
Effect of eviction on children did not prevent a possession order
Friendship Care and Housing Association v Begum
Court of Appeal
9 November 2011

[2011] EWCA Civ 2011
Mrs B and her husband were joint assured tenants of a housing association property, where they lived with their seven children. B’s husband was sentenced to 4 years’ imprisonment for possession of Class A drugs with intent to supply. In a search of the house, the police found both drugs paraphernalia and electrical items which B’s husband had taken as payment for drugs.
The housing association brought possession proceedings. The county court judge found that there had been serious and persistent breaches of the tenancy agreement over a number of years, and that B’s husband had committed a series of serious offences in the property. B knew of her husband’s criminal activities, but had done nothing to stop him. In the nature of the offences, they must have had an adverse effect on the neighbourhood. The judge made an outright possession order. B appealed to the Court of Appeal against the judge’s refusal to suspend the order.

B’s appeal was dismissed. There was no point in suspending a possession order when the inevitable outcome was that there would be a breach. There must be a sound basis for the hope that the previous conduct will cease.

The Court of Appeal also dismissed a submission that the judge had failed to treat the best interests of the children as a primary consideration (in accordance with Baroness Hale’s judgment in the case of ZH (Tanzania) [2011] UKSC 4). The judge had given full weight to the interests of the children, especially the oldest child and the four youngest children. The Court also rejected the suggestion that judge should have found out what would happen to the children. He was entitled to assume that the local authority would “comply with their numerous statutory and regulatory requirements which impose upon them duties towards children”.
Refusal  to allocate a tenancy in a particular area because of past anti-social behaviour in the family home was not unlawful
R (on the application of Carney) v Bolton at Home Limited

[2012] EWHC 2553 (Admin)


6 August 2012

Ms C was 21 years of age. She was brought up in the Breightmet area of Bolton, where until April 2009 she lived with her mother and siblings in a council property. The council had obtained a suspended possession order against her mother, based on anti-social behaviour. In those proceedings there were general allegations of anti-social behaviour made against the children who lived at the property, without specifying whether or not that included C, and there were also fourteen specified allegations which did relate to C alone. There were breaches of the suspended possession order, as a result of which the family were evicted in April 2009.

In 2011, C made an application for housing to Bolton at Home Limited (BAH), a housing association which now owned part of the housing stock formerly owned by the Council. On 7 September 2011 BAH made a provisional offer to C of a tenancy in the Breightmet area, subject to a verification process. However, BAH subsequently withdrew the offer, having decided that she should not be offered accommodation in Breightmet because of the serious incidents of anti-social behaviour which had led to her family’s eviction from their previous home.

BAH’s Allocations and Lettings Policy made provision for the association to withdraw an offer of accommodation in exceptional circumstances. One specified circumstance was where the letting would result in a person previously evicted for anti-social behaviour being rehoused in the same area as the behaviour took place, even if that person is now suitable to be re-housed. BAH’s reviewing officer stated that while in her view an allocation to C of a property in Breightmet would not be suitable, she would consider an allocation to her in a different location. 

C’s application for judical review of BAH’s decision was dismissed. She argued that BAH had failed to have regard to relevant circumstances, notably that the incidents of anti-social behaviour had occurred some years previously when she was not herself a tenant; she had been under 18, whereas she was now 21; she had changed her lifestyle and become a mother; and she had had no subsequent incidents of anti-social behaviour recorded against her. It was held, however, that there was no evidence to suggest that C did not have regard to those matters. It was clear from the witness statements of BAH’s officers that they had considered C’s circumstances and, in particular, how long ago the previous incidents of anti-social behaviour had occurred

It was also argued that the decision not to offer C accommodation in the Breightmet area was irrational. BAH’s decision had not been to refuse to rehouse C at all, only that she should not be housed in the Breightmet area. However, BAH’s evidence was that many of the residents who had given evidence at trial still lived in the area and still feared reprisals from C and her family. This ground too was rejected. BAH’s decision could not be considered irrational. 

The reality was that C had been guilty of serious anti-social behaviour; it was not behaviour which could be disregarded as being merely historical. BAH were entitled to have regard not just to C’s own personal interests and circumstances, but also to the interests of other residents. BAH were entitled to reach the decision which they did. 

Effect of debt relief order made after possession order
Irwell Valley Housing Association Ltd v Docherty
[2012] EWCA Civ 704

14 May 2012

Legal Action, July 2012, p.40
In 2008, the housing association obtained a postponed possession order against D on the basis of rent arrears of £1,216. The order provided for payment of the current rent plus £3 per week towards the arrears.
In 2009, D obtained a debt relief order (DRO). By the end of the 12 month DRO moratorium, the rent arrears had increased to ££2,000. The association applied to the court to fix a date for possession. D argued that the effect of the DRO was that the arrears were no longer enforceable. The argument was rejected by the district judge and a possession order was made. The circuit judge dismissed D’s appeal.
The Court of Appeal dismissed D’s application for permission to bring a second appeal. While an order should not be made against a tenant with a DRO requiring payments towards arrears (Sharples v Places for People Homes Ltd [2011] EWCA Civ 813), the possession order in this case had been made before the DRO. The DRO had expunged the judgment debt, but the arrears had increased during the moratorium period because D had failed to pay the current rent.

Tenancy deposit schemes

Landlord’s failure to give the full information required by the Prescribed Information Order justified an award of the statutory penalty
Ayannuga v Swindells

Court of Appeal
6 November 2012
S was a tenant under a 12 months assured shorthold tenancy. S’s deposit of £950 had been proected in an authorised scheme. The landlord (L) brought possession proceedings against S, including a claim for possession based on rent arrears. S counterclaimed, denying any rental arrears and seeking repayment of his deposit. He claimed that L failed to provide him with full information concerning the tenancy deposit scheme as required by the Housing (Tenancy Deposits) (Prescribed Information) Order 2007. During the hearing, L provided S and the court with additional information concerning the deposit scheme. The judge dismissed T's counterclaim, deciding that L had substantially complied with his obligations to provide the prescribed information. He held that the information in the tenancy agreement and the additional information were substantially to the same effect as the information prescribed by the Order. 

L accepted that he had not provided information concerning the facilities available under the scheme for the resolution of disputes, but he argued that that his non-compliance merely concerned procedural points which did not cause S serious disadvantage. 
S’s appeal to the Court of Appeal was upheld. The judge had reached a decision which it was not open to him to reach. L had not complied with the requirements of paras (c), (d), (e) or (f) of the Prescribed Information Order [see Appendix]. Although the tenancy agreement and additional information addressed the procedure in the event that the tenancy agreement ended and a deposit had to be returned, it was clear that these provisions 
did not address the procedural provisions in the deposit scheme itself, as required by paras (b) and (c). As to paras (e) and (f), those provisions were not to be regarded as mere matters of procedure or of subsidiary importance.
 It was clear that the requirements of the Order were of real importance to a tenant as they defined the circumstances in which a tenant could recover his deposit and the means by which disputes regarding deposits could be resolved, including resolution without recourse to litigation. The only proper conclusion was that there was no substantial compliance with the statutory requirements in light of L's failure to provide any of the information prescribed by the Order.  (See also Suurpere v Nice [2011] EWHC 2003 (QB)). 
S was therefore entitled to repayment of the deposit within 14 days. L was also ordered to pay S an amount equal to three times the deposit within 14 days, by virtue of s.214(4), Housing Act 2004. 

Court’s power to permit a claim to be brought by one of joint tenants
Ireland v Norton
Brighton County Court
17 May 2012

Legal Action, July 2012, p.41

N was the joint tenant of a flat let by Mr Ireland. A deposit of £800 was paid by N’s stepfather, which Mr I did not protect. The landlord brought possession proceedings, and N counterclaimed for an order that the landlord should return the deposit and for a penalty award of 3 x the deposit.
The trial was listed for the week after the amendments in s.184 Localism Act 2011 came in (on 6th April 2012). The judge adjourned the counterclaim to allow the landlord to comply with the TDS requirements within the 30 day period allowed by the transitional regulations, but he did not do so.

At the adjourned hearing, it was noted that the other joint tenant had left the flat before the proceedings began and was not a party to the counterclaim. Contact with him had been lost. The landlord argued that where there are joint tenants, the claim must be brought by both or all of them together, and cannot be brought by one of them unilaterally.

The judge referred to CPR 19.3, which provides: “Where a claimant claims a remedy to which some other person is jointly entitled with him, all persons jointly entitled must be parties unless the court orders otherwise.” Accordingly, he made an order that the joint tenant was not required to be a party for the purposes of the counterclaim. The landlord was ordered to make a payment of 3 x the deposit to N.

Illegal eviction
For details of an award totalling £26,630 to a tenant who had been unlawfullly evicted (including general damages at the rate of £100 per day for the period of exclusion), see the case of Webb v Amreen, Birmingham County Court (Legal Action, November 2012, p.21).
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Discrimination and housing
Housing benefit: disabled person; discrimination

Burnip v (1) Birmingham City Council (2) Secretary of State for Work and Pensions and two other appeals

[2012] EWCA Civ 629

The first two of these three appeals involved disabled people who rented flats in the private sector. In both cases, they needed overnight carers and, hence, two-bedroom flats, but their housing benefit payments were assessed on the basis that they were only entitled to one-bedroom flats. In the third appeal, the claimant was the father of two severely disabled girls, each of whom needed her own bedroom. His housing benefit had been assessed on the basis that they could share a room. In each case, the claimants argued that the operation of the housing benefit scheme amounted to unjustified discrimination, contrary to article 14, ECHR. These arguments were dismissed by the Upper Tribunal.

The Court of Appeal allowed an appeal. The question was whether there was discrimination on the ground of disability and, if so, whether such discrimination could be justified. The housing benefit scheme made adequate provision for able-bodied persons, but failed to make equivalent provision for the disabled, whose needs were more costly. A group which was recognised as being in need of protection against discrimination (i.e. the severely disabled) was significantly disadvantaged by the application of ostensibly neutral criteria. Nor could the discrimination be objectively justified. The purpose of the statutory scheme was to help people meet their basic human needs for accommodation of an acceptable standard. Cases where a disabled person required an additional bedroom were likely to be relatively few in number, easy to recognise and not open to abuse. The simple point was that the appellants were in a worse position than an able bodied person. 

Reasonable adjustments: practice, policy or procedure
Lalli v Spirita Housing Ltd

[2012] EWCA Civ 497

Mr L was the assured tenant of Spirita Housing Ltd. He lived at a sheltered accommodation scheme where all residents were either over 60 or disabled. He had learning difficulties, short term memory problems and reading difficulties. In 2009, he was alleged to have made offensive comments to other residents. Spirita issued him with a written warning and, after further complaints, obtained an interim injunction forbidding him from harassing or abusing other residents or from entering the communal lounge between 4pm and 9pm. A single joint expert was appointed who concluded that L was disabled within the meaning of the Disability Discrimination Act 1995. The Official Solicitor was then appointed to act on behalf of L. Spirita then discontinued the proceedings.
 L issued proceedings against Spirita for breaches of the Disability Discrimination Act 1995. He alleged that the initiation and pursuit of an injunction amounted to the adoption of a `practice, policy or procedure’ which discriminated against him by making it impossible or unreasonably difficult for him to use the communal lounge. In particular, he argued that it was unreasonable to have communicated with him in writing and that the complaints and warning should have been orally explained to him. The trial judge dismissed the claim, holding that the proceedings did not amount to a practice, policy or procedure which made it impossible or unreasonably difficult for L to use the communal lounge and, in any event, that the decision to seek the injunction was justified on the facts. 
L’s appeal to the Court of Appeal was dismissed. On the evidence, there had been no unlawful discrimination. There was no basis for saying that the decision to communicate by letter was unreasonable. The Judge had found that L had asked for communications to be in writing. In any event, a letter would generally be desirable in such cases, as it was a permanent record of the allegation and the response of the landlord. Nor was the decision to seek an injunction a “practice, policy or procedure” which made it impossible or unreasonably difficult for L to access the lounge; it was an attempt to ensure an effective sanction in response to his behaviour. If that was wrong, then the decision to discontinue the proceedings in the light of the medical evidence amounted to a reasonable adjustment.
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Housing benefit changes
Housing Benefit: reduction for under-occupying
DWP HB/CTB Circular A4/2012 gives guidance in relation to size criteria restrictions for working-age claimants in the social rented sector that will come into effect in April 2013.

It also advises (at paragraph 9) that claimants whose children are unable to share a bedroom because of severe disabilities will be able to claim housing benefit for an extra bedroom from 15 May 2012, the date of the Court of Appeal judgment in Burnip v Birmingham CC etc [2012] EWCA Civ 629 (see above). The Circular is at:
http://www.dwp.gov.uk/local-authority-staff/housing-benefit/user-communications/hbctb-circulars/2012-adjudication-and-operations/
(Draft) Housing Benefit (Amendment) Regulations 2012
This draft statutory instrument will amend regulation 13C of the Housing Benefit Regulations 2006.  in each set of regulations so that the maximum rent payable by way of local housing allowance (i.e. to a person renting in the private sector) is recalculated on April 1 in each year rather than, as currently, on the anniversary of the last determination. 

The draft order also provides that payments to those renting in the social rented sector will be reduced by 14% if the claimant has one more bedroom than is necessary, increasing to 25% if there are two or more such rooms. This amendment will apply only to calculations under the Housing Benefit Regulations 2006 (new regulation B13), and only to those of working age. Those who have reached the age at which pension credit is payable will be exempt from the change.

Benefit cap

The Benefit Cap (Housing Benefit) Regulations 2012 (in force: 15 April 2013) will amend the Housing Benefit Regulations 2006 so as to provide that a single person who is not responsible for a child or young person may not receive more than £350 per week in welfare benefits. In all other cases, the limit will be £500 per week. The local authority will be required to calculate the total income received from welfare benefits (new regulation 75C) and reduce housing benefit so as to ensure that the cap is not exceeded (new regulation 75D). The authority may not reduce housing benefit to less than 50 pence per week .
DWP HB/CTB Bulletin G6/2012 provides further information on the benefit cap which, from April 2013, will be delivered initially through deduction from housing benefit. In the future it will be delivered as part of Universal Credit. 
http://dwp.gov.uk/local-authority-staff/housing-benefit/user-communications/hbctb-bulletins/
A benefit cap calculator is available on the Directgov website, which can be used to find out if the benefit cap may apply to a claimant.
http://www.direct.gov.uk/en/MoneyTaxAndBenefits/BenefitsTaxCreditsAndOtherSupport/BeginnersGuideToBenefits/DG_201734
Universal credit 

The DWP has published:
(1) the draft regulations for the operation of universal credit which will start to come into effect in 2013, accompanied by an explanatory memorandum. http://www.dwp.gov.uk/policy/welfare-reform/legislation-and-key-documents/welfare-reform-act-2012/welfare-reform-draft-regulations/
(2) a briefing note providing details of transitional protection under universal credit. http://www.dwp.gov.uk/docs/ucpbn-transitional-protection.pdf
(3) an FAQ about universal credit. http://www.dwp.gov.uk/policy/welfare-reform/universal-credit/latest-on-universal-credit/
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Cases with a Human Rights Act element

Court should consider potential merits of proportionality defence at an early stage
Riverside Group Ltd v Thomas

High Court of Justice (Manchester)

2 March 2012

[2012] EWHC 169 (QB)

Ms T was a tenant of a flat in Liverpool owned by R (a private registered provider of social housing) under a `starter tenancy’ of 12 months which began on 6 April 2009.  
As a result of complaints made about the behaviour of T and her visitors, R brought a claim for possession of the property under the accelerated possession procedure. T filed a defence and counterclaim, in which she argued (a) that a suspended possession order can be made in such a claim, even though based on a `section  21’ notice; or (b) alternatively, that section 21 was incompatible with article 8 of the European Convention on Human Rights (right to respect for private and family life, and for the home).

Before the possession claim came to trial, R obtained an anti-social behaviour injunction against T as a result of ongoing allegations of anti-social behaviour, and applied for her committal to prison as a result of numerous alleged breaches of the injunction. The committal application had not been heard by the date of the possession hearing.

The possession claim was transferred to the High Court. Shortly before the hearing T’s solicitors applied to be removed from the court record as a result of her lack of co-operation.

The High Court granted a possession order. The judge noted from the Supreme Court judgments in Manchester  City Council v Pinnock  [2011] UKSC 6  and London Borough of Hounslow v Powell  [2011] UKSC 8 that in order for T to proceed with a defence that it was not proportionate under artice 8 ECHR for the court to make a possession order, she must be able to satisfy the court that her defence was “seriously arguable”. T argued that she had a history of mental health issues, which were aggravated by alcohol misuse. She was receiving support from the Whitechapel Centre in Liverpool.  She told the court that she had approached new solicitors and would give them full instructions. The court adjourned the hearing for 10 days to allow T to be represented. However no solicitor had come onto the court record. There was insufficient evidence to say that the defence was “seriously arguable”.

Where an article 8 proportionality defence is raised by an occupier, the court should ensure that only relevant matters are considered and should consider at an early stage whether the facts are sufficiently exceptional to justify a full hearing of the proportionality issue

Defences not seriously arguable
Corby Borough Council v Scott; West  Kent Housing Association v Haycraft
[2012] EWCA Civ 276

13 March 2012 

In the Scott case, Ms S was an introductory tenant of the Council. She fell into rent arrears of £287, and the Council served a notice of possession proceedings. Subsequently, S’s mother paid off the arrears. The Council decided to extend the introductory tenancy by six months. S fell into rent arrears again, and the Council served a further notice of proceedings. Subsequently, complaints of noise nuisance from S’s flat were received. Possession proceedings were issued. One day before the hearing in July 2011, S’s rent arrears were paid off by her mother and grandmother. 

The county court judge held that she could only refuse a possession order on grounds of proportionality if S could establish “highly exceptional circumstances”. S recognised that she had a drink problem and said that this was being addressed following a few weeks in prison. She had also been the victim of a serious assault in July 2010, which resulted in her assailant pleading guilty to attempted murder. The judge stated that she was “just persuaded” that S’s circumstances were exceptional. Her principal reason for taking this view was the gravity of the assault, but the fact that the arrears had been paid was also exceptional. The Council appealed to the Court of Appeal against the judge’s refusal to order possession.

In the Haycraft case, the housing association (WKHA) granted H a `starter tenancy’ of a flat on 6 May 2009. This was an assured shorthold tenancy. On 8 May 2009, a neighbour made an allegation of indecent exposure against H. There were further complaints of noise and harassment against H over the next ten weeks. 

A `section 21’ notice was served on H, and possession proceedings were issued. A reviewing panel rejected H’s request for a review of the decision to take proceedings. The county court judge made a possession order. H appealed to the circuit judge, arguing that it was not proportionate to make an order. He said that there had been no complaints since July 2009; that he had liver and kidney problems; and that he was now married with a child. However, the circuit judge dismissed the appeal without hearing evidence. H appealed to the Court of Appeal.

Allowing the appeal in Scott, the Court of Appeal considered that the facts of the case “go nowhere near justifying the contention that it would be disproportionate for the Council to obtain possession of [the property]”. The principal fact relied upon by the judge, that S had been subjected to a murderous attack, was simply irrelevant to the issue of article 8 proportionality. There was no suggestion that the attack resulted in mental or physical injury which would render it particularly harmful to S to be evicted. The attack, though no doubt a shocking experience, had nothing to do with the claim for possession, or with S’s right to respect for her home under article 8.

The Court considered that S’s case as to why it would be disproportionate to evict her was one which should not have gone to trial. At a preliminary stage, a judge should have held that, assuming that S’s pleaded case was factually correct, it could not succeed, as it was hopeless as a matter of law.

Dismissing the appeal In Haycraft, the Court held that the allegations against him had been properly investigated by the reviewing panel. The fact that there had been no further complaints was a mitigating factor, but no more than that. It was true that H was not in good health, but there was no evidence that his kidney and liver problem would be exacerbated by his eviction. 
H’s circumstances came much closer to raising an article 8 issue sufficient to go to trial than those in S’s case, but the judge was entitled to conclude that H had not raised a strong enough article 8 proportionality argument on the face of his written case to justify a full hearing on the issue. H’s appeal was dismissed.
Proportionality can be considered at enforcement stage

JL v Secretary of State for Defence
[2012] EWHC 2216 (Admin)

JL lived in accommodation owned by the Ministry of Defence. She was disabled and used a wheelchair. She lived with her two adult daughters and one grandson. One of her daughters had mental health problems. Her grandson suffered from Crohn’s disease. JL was not herself a member of the armed forces, but her husband was a former Army officer. 
In 2007, possession proceedings had been issued. JL had defended those proceedings on the basis that any order would amount to a violation of Article 8 ECHR. The judge held that he was not required to consider the issue of proportionality and in May 2009, a possession order was made.

The Ministry of Defence did not take steps to enforce the order immediately, but allowed JL time to apply to the local authority for accommodation and assistance under Part VII, Housing Act 1996. By February 2011, no suitable alternative accommodation had been identified and the Ministry of Defence decided to enforce the possession order. JL issued a claim for judicial review, contending that the Ministry of Defence had failed to have regard to relevant considerations and that her eviction would violate Article 8.

The claim was dismissed. It was clear that the court could consider the proportionality of the eviction both when being asked to make a possession order and at the enforcement stage. That was particularly so where, as in the present case, there had been no proportionality assessment when the possession order was made. 
However, the factual background had been fully considered and all relevant matters had been taken into account. On the facts, it was proportionate to enforce the possession order. The Secretary of State had a clear right to possession and was required to make effective use of the Ministry of Defence’s resources. There were other families who could be allocated the property. The local authority had indicated that they would provide temporary accommodation under homelessness duties. 

Can a trespasser avail of a proportionality defence?

Birmingham City Council v Lloyd
[2012] EWCA Civ 969 
4 July 2012
Mr L was a secure tenant of the Council. His brother was also a secure council tenant at a different property. In August 2009, his brother died and L – without the permission of either the Council or his brother’s estate – moved out of his flat and into his brother’s flat. The Council told L that they were not willing to grant him a secure tenancy of his brother’s flat and that he should return to his own property. L then served notice to quit in respect of his own tenancy. The Council issued possession proceedings in respect of his brother’s flat.

The county court judge dismissed the possession proceedings on the grounds that the eviction of L would be disproportionate. He found that L suffered from depression and would find it difficult to obtain alternative accommodation. The judge was also influenced by the fact that L had recently started a business and got on very well with his neighbours.

The Court of Appeal allowed the Council’s appeal. While it could not be said that a trespasser could never raise a successful proportionality defence, it would require the most exceptional circumstances before such a defence could succeed. None of the factors relied upon by the judge was sufficient. It was for the Council to decide who was entitled to occupy their housing stock and the judge had impermissibly usurped that role. 
Lord Neuberger said that L was “well short of being able to cross the high threshold which an occupier with no domestic legal right to occupy his home, and miles away from the threshold which an occupier who has never been anything other than a trespasser has to cross” in order to defeat a claim for possession.  The claim should have been summarily dismissed as it was not seriously arguable.

Is a proportionality defence available against a private owner?

Buckland v United Kingdom

European Court of Human Rights

18 September 2012

[2012] ECHR 1710

B was a gypsy who resided on the Cae Garw caravan site in Port Talbot with her two children. The site was owned by Neath Port Talbot County Borough Council and managed by the Gypsy Council. On 30 December 2004 the Gypsy Council issued a notice of termination of licence to B. 
On 2 August 2005 the Gypsy Council issued a claim for possession against B and five members of her extended family, including her parents, who occupied a different pitch on the site. In its particulars of claim, the Gypsy Council alleged that all six defendants were guilty of causing substantial nuisance on the site. 

At the date the claim for possession against B was heard (which was before the decision of the Supreme Court in Manchester CC v Pinnock), the county court could suspend the operation of a possession order for twelve months under section 4 of the Caravan Sites Act 1968, but not refuse to make one. (The law has since been amended in England by the Housing and Regeneration Act 2008 to extend the protection of the Mobile Homes Act 1983 to local authority sites, although the amendment has not yet been brought into force in Wales.) 
The judge concluded that the allegations against B were at the lower end of the scale, but that he was obliged to make a possession order. B’s only breach of site conditions had been “a very modest failure to pay water charges” totalling £95. He was, however, satisfied that her son had threatened someone with a gun. The judge made an order for possession against B, to take effect in six months. 

B’s appeal to the Court of Appeal was dismissed and she left the site. She then complained to the European Court of Human Rights that she had not been able to ask the county court to decide whether it was proportionate to evict her. 
The ECtHR noted that in Manchester City Council v. Pinnock [2010] UKSC 45 the Supreme Court had considered that in order for domestic law to be compatible with Article 8 of the Convention, where a court was asked by a local authority to make an order for possession of a person’s home, the court must have the power to assess the proportionality of making the order, and, in making that assessment, to resolve any relevant dispute of fact. The Court stated that
"the loss of one's home is the most extreme form of interference with the right to respect for the home. Any person at risk of an interference of this magnitude should in principle be able to have the proportionality of the measure determined by an independent tribunal in light of the relevant principles under Article 8 of the Convention, notwithstanding that, under domestic law, his right to occupation has come to an end" (para 65). 
That obligation was not met by simply empowering a court to suspend an eviction order. Although B could have applied for a further suspension of the order, this would not remove the incompatibility: suspension merely delays but does not remove the threat of eviction. 

Accordingly, B had been deprived of her home without the opportunity of having the proportionality of her eviction determined by an independent tribunal. Her complaint was upheld, and she was awarded 4000 euros compensation and 4000 euros costs. 

In a separate Opinion, Judge de Gaetano expressed his reservations about the principle set out in para 65 (above). All the previous cases quoted in support of this principle were cases where the landlord was either the Government or a local authority. None were cases where the landlord was a private individual. In the Judge’s view it was perfectly reasonable to require that an eviction notice issued by a public body should be capable of being challenged on the grounds of proportionality, but when the landlord was a private individual the tenant’s right should be limited to whether the right of occupation had come to an end according to domestic law. In that case (according to Judge de Gaetano) the proportionality of the eviction under Article 8 should not come into the equation.
Improvements in behaviour are relevant to assessment of proportionality
Southend-on-Sea B.C. v Armour

High Court (QBD)
18 October 2012

Mr A was an introductory tenant of a flat, where he lived with his 14 year old daughter. T was alleged to have verbally abused a neighbour, and also an electrical contractor and a member of staff of the managing agents. It was also alleged that A had switched on the electricity while the contractor was working and he had suffered an electric shock. The Council served notice of possession proceedings. The decision to evict was upheld on review and the Council began proceedings for possession.

There were questions about A’s mental capacity, and a litigation friend was appointed. There were two adjournments of the possession claim, and the final hearing was therefore delayed for almost a year. The judge heard evidence from A’s probation officer and a youth worker concerning his recent good behaviour, together with medical evidence as to the effect which eviction would have on A’s physical and mental health. She also considered evidence about the effect of eviction on A’s daughter, although in her view this was not an important factor.

The judge held that, although the decision to seek a possession order had been appropriate, proportionate and lawful at the outset, by the date of judgment it was no longer proportionate for a possession order to be made, because A had complied with the terms of his tenancy for nearly a year.

The Council appealed, on the grounds that (1) the fact that A had complied with the terms of the tenancy agreement after it had applied for a possession order was not a relevant consideration in considering the proportionality of making a possession order; (2) if A’s improved behaviour was relevant, it was not sufficient to give rise to an article 8 defence; and (3) the judge should have made her decision on the facts as they stood at the initial date of hearing, so that A did not gain an advantage from the delay.

Cranston J. dismissed the appeal. In answer to the grounds of appeal, 
· the overriding principle was that the court’s decision was based on the facts of the particular case, and subsequent behaviour, good or bad, could be a relevant factor when considering proportionality; 
· the judge had approached the issue of proportionality correctly, and there were no grounds for interfering in her decision; and 
· it was clear that a proportionality review had to be conducted on the material available at the time of the hearing. The judge had properly balanced all aspects of the case, and had given a `model judgment’ on the approach to deciding issues of proportionality in possession claims.

It was not disproportionate to evict a family on the death of a secure tenant where there was no right to succeed
Thurrock B.C. v  West 
[2012] EWCA Civ 1435      8 November 2012

The Council appealed against the dismissal of its claim for possession of a property occupied by the respondent (W).
The Council had granted a weekly joint tenancy to W's grandfather and grandmother in 1967, which became a secure tenancy on the coming into force of the Housing Act 1980. In 2007 W, their grandson, moved in and was subsequently joined by his partner and son. On W's grandfather's death in 2008, the tenancy vested automatically in W's grandmother as his successor.  W's grandmother died in 2010 and as the tenancy had already been subject to one successon, this precluded any further right of succession in W's favour. The tenancy therefore vested in the estate of W's grandmother and it was terminated by a notice to quit served on the Public Trustee. 
W sought to defend the Council’s claim for possession  on article 8 ECHR grounds, arguing that the family would become homeless and would need to be rehoused by the Council in any event. It was argued for W that the cumulative effect of the facts rendered his case exceptional. The county court judge dismissed the claim, holding that to evict the family only to re-house them in another property one bedroom smaller would be disproportionate. The Council appealed on the ground that the facts of the case did not come near the threshold of a seriously arguable article 8 defence.
The Court of Appeal held that the principles to be applied were clear. It was a defence to a claim by a local authority for possession that it was unnecessary in a democratic society within the meaning of article 8 ECHR and therefore disproportionate. The appropriate test was whether the eviction was a proportionate means of achieving a legitimate aim. The threshold for establishing that the decision was disproportionate was a high one and would be met in only a small number of cases. That was so for public policy reasons, as social landlords held their housing stock for the benefit of the whole community, and it had been Parliament's decision under the Housing Act 1985 to limit the occasions for automatic succession to a secure tenancy

There was nothing exceptional about the housing needs of a couple with limited financial means who were the parents of a young child. Indeed, such a family was entirely typical of those with a need for social housing. Sympathy for W and his family should not obscure the remarkable effect of the judge's decision, which had precluded T from recovering possession from W, who had no right to occupy, and which conferred a right to remain in the property which was in conflict with the lawful legislative policy limiting succession rights to secure tenancies. That decision had been made without any knowledge about others who might have an equal or better claim to be housed than W. The effect of the judge's decision had been to compel T to grant W a new tenancy to which he had no legal right.
5
Homelessness


Eligibility for assistance
The right of residence conferred on the primary carer of an EU national child in education in a host Member State does not apply in circumstances where the parent has been self-employed

Secretary of State for Work and Pensions v Czop and Punakova
European Court of Justice (Third Chamber)

6  September 2012 

Cases C‑147/11 and C‑148/11

Ms Czop (C) was a Polish national who arrived in the UK in 2002 on a student visa. This was before Poland acceded to the European Union in 2004. On 8 December 2002, she was granted leave to remain without recourse to public funds. C was self-employed from 2003 to November 2005. Her four children lived with her in the UK. Her three youngest children were born in the United Kingdom. In 2006, the eldest, Lukasz, joined his mother in the UK and entered the education system. None of C’s children was in education in the UK while she was in self-employment, between 2003 and 2005.

C made a claim for income support on 29 May 2008, which was refused. The Secretary of State refused the claim on the ground that C was a ‘person from abroad’ because she did not have a residence permit (effectively, that she did not have a right of residence).

The First-tier Tribunal allowed C’s appeal, holding that she had a right to reside and was entitled to income support. The Secretary of State lodged an appeal to the Upper Tribunal The Upper Tribunal decided to stay the proceedings and to refer the case to the European Court of Justice for a preliminary ruling. The question before the Court was whether C, as a a Polish citizen who came to the UK and established herself in self-employment and who was the primary carer of a child in general education, had a right of residence in the UK. A further question was whether a perod of self-employment which took place before Poland’s accession to the European Union could be taken into account for these purposes.

The Court answered the questions referred to it as follows:
· Article 12 of Regulation No 1612/68 must be interpreted as conferring on the person who is the primary carer of a migrant worker’s or former migrant worker’s child who is attending educational courses in the host Member State a right of residence in that State, although that provision cannot be interpreted as conferring such a right on the person who is the primary carer of the child of a person who is self-employed.
· Article 16(1) of Directive 2004/38 must be interpreted as meaning that a European Union citizen who is a national of a Member State which recently acceded to the European Union may rely on a right of permanent residence where he or she has resided in the host Member State for a continuous period of more than five years, part of which was completed before the accession of the former State to the European Union, provided that the residence was in accordance with the conditions laid down in Article 7(1) of Directive 2004/38. 
Suitability of accommodation

Two flats in the same building were not suitable acommodation for family who wished to be housed together
Sharif v Camden London Borough Council

[2011] EWCA Civ 463

The Council accepted a full housing duty under s.193 HA 1996 to S, who was the carer for her father and younger sister, and provided temporary accommodation for the family in a three bedroom house. In 2009, the Council offered S two flats in the same building. It was envisaged that one flat would be occupied by S and her sister and the other by her father. The flats were some yards apart, but on the same floor. The Council informed S that it regarded the flats as suitable accommodation for her and her family and that failure to accept the offer would result in the Council considering that it had discharged its duty.

S refused the offer and requested a review. The reviewing officer upheld the decision and S appealed to the county court. She argued that the Council could not discharge its duty by offering two flats rather than one unit of accommodation as she would not be living “together with” her father. Her appeal was dismissed and she appealed to the Court of Appeal.

            

The Court of Appeal upheld her appeal. The policy of the 1996 Act was to ensure that families remained living together. The offer of two flats did not amount to the provision of accommodation which S and her father were to occupy “together with” one another. 
Camden’s appeal to the Supreme Court is to be heard on 17 January 2013. Shelter is considering an Intervention in the appeal. We would be grateful to hear of any examples of local authority policies or practices which result in the splitting up of families under homelessness duties: information should please be sent to Jo Underwood of Shelter’s Children’s Legal Service at Jo_Underwood@shelter.org.uk.
Homeless children and sections 17 and 20, Children Act 1989: is it lawful to house children separately from their parents? 

R (Bates) v Barking and Dagenham LBC
[2012] EWHC (Admin)
17 August 2012 
Legal Action, Nov 2012, p.23

B and her children were homeless. Following a Children Act assessment, the Council had refused to provide accommodation. The Council considered that B was intentionally making herself homeless, having refused to engage with other local authorities or accept an offer of accommodation, and that she had failed to take any appropriate steps to prevent herself becoming homeless despite receiving professional advice. 
The assessment concluded that unless B changed her approach to her own circumstances, a recommendation would be made to accommodate the children separately from B under section 20, CA 1989 as a last resort. It was considered inappropriate to accommodate the family together as it B was entirely reliant on the local authority, she had not applied for a crisis loan to assist with a deposit or rent in advance, and she had not approached family or friends despite having a strong support network through her church and she was therefore the author of her own misfortune. 
B brought an application for judicial review of the Council’s refusal to accommodate her and her children together in exercise of its powers under section 17, CA 1989, and obtained an interim order on the papers. 
However, Timothy Straker QC set aside the interim order, holding in an extempore judgment:

· It was necessary to keep in mind that the application was made in the absence of any permission for judicial review. If the court was of the view that permission would not be given, then it would be inappropriate to make the order. 
· The question of whether permission would be granted would have had to reflect the case of R. (on the application of G) v Barnet LBC [2003] UKHL 57, in which where it was decided that there was no mandatory duty on a local authority under s.17 and that a local authority could have a policy of the kind in the present case, which was aimed at providing a strong prompt to the parent, particularly a parent considered to be intentionally homeless, to organise themself better.

· Any applicant seeking permission for judicial review in similar circumstances to  the present case faced a high hurdle and needed to show that the local authority's decision was irrational, that there had been some impropriety, or that there had been some misunderstanding of the law. It was difficult to see that any of those requirements were satisfied or that permission was likely to be granted.

In considering whether mandatory relief should be granted, it was necessary to consider whether there was a real prospect of success at trial, the balance of convenience, and the wider public interest. Whilst B and her children were in difficult circumstances, there was no real prospect of success. It was perfectly proper for the local authority on assessment to have considered the circumstances of B, her finances, alternative opportunities available to her, and the fact that she had said no to accommodation that had been offered. 

APPENDIX: Housing (Tenancy Deposits) (Prescribed Information) Order 2007
Article 2(1) of the Order sets out the prescribed information relating to the protection of  tenancy deposits, as follows:
(a) the name, address, telephone number, e-mail address and any fax number of the scheme administrator of the authorised tenancy deposit scheme applying to the deposit;

(b) any information contained in a leaflet supplied by the scheme administrator to the landlord which explains the operation of the provisions contained in sections 212 to 215 of, and Schedule 10 to, the Act;

(c) the procedures that apply under the scheme by which an amount in respect of a deposit may be paid or repaid to the tenant at the end of the shorthold tenancy (‘the tenancy’); 

(d) the procedures that apply under the scheme where either the landlord or the tenant is not contactable at the end of the tenancy;

(e) the procedures that apply under the scheme where the landlord and the tenant dispute the amount to be paid or repaid to the tenant in respect of the deposit;


(f) the facilities available under the scheme for enabling a dispute relating to the deposit to be resolved without recourse to litigation; and

(g) the following information in connection with the tenancy in respect of which the deposit has been paid​ –
(i) the amount of the deposit paid;
(ii) the address of the property to which the tenancy relates;
(iii) the name, address, telephone number, and any e-mail address or fax number of the landlord;
(iv) the name, address, telephone number, and any e-mail address or fax number of the tenant, including such details that should be used by the landlord or scheme administrator for the purpose of contacting the tenant at the end of the tenancy; 
(v) the name, address, telephone number and any e-mail address or fax number of any relevant person;

(vi) the circumstances when all or part of the deposit may be retained by the landlord, by reference to the terms of the tenancy; and
(vii) confirmation (in the form of a certificate signed by the landlord) that-​
(aa) the information he provides under this sub-paragraph is accurate to the best of his knowledge and belief; and
(bb) he has given the tenant the opportunity to sign any document containing the information provided by the landlord under this article by way of confirmation that the information is accurate to the best of his knowledge and belief.” 



Transitional arrangements 





The case of Ayannuga v Swindells was decided on the basis of the law prior to the amendment of ss 213 and 214, HA 2004, by s.184 Localism Act 2004 (whereby, among other changes, the penalty for non-compliance with the TDP provisions within what is now 30 days from receipt of the deposit is now within the discretion of the court, from a minimum of 1 x deposit to a maximum of 3 x deposit).





Note that, while the amendments came into effect on 6th April 2012, they may apply to tenancies which began before that date. The following transitional arrangements are set out in the Commencement Regulations: 





“(1) Subject to paragraph (2), the amendments made by section 184 of the 


 Act apply in respect of any tenancy deposit received by a landlord in connection with a shorthold tenancy where the tenancy was in effect on or after 6th April 2012.





Those amendments do not apply in respect of a tenancy deposit received by a landlord in connection with a shorthold tenancy where - 





the tenancy was in effect on or after 6th April 2012, and


the landlord has, before the end of the period of 30 days beginning with that date –


complied with the initial requirements of an authorised scheme in


 relation to the deposit, and


given to the tenant and any relevant person the information 


prescribed for the purposes of section 213(5) of the Housing Act 2004.”





(para 16, Schedule to the Localism Act 2011 (Commencement No 4 and Transitional, Transitory and Saving Provisions) Order 2012 SI 628/2012)





These provisions have the effect that, where a tenancy was already in existence on 6 April 2012, the landlord had a period of grace until 6 May 2012 in which to protect the tenant’s deposit and serve the prescribed information if this had not been done already. If the landlord has failed to do this, s/he becomes liable to the penalty of 1-3 x the deposit under the new rules, and the restraints on serving a `section 21’ notice will apply under the amended s.215.
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