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LOCALISM ACT 2011

1. Throughout 2012 the Government gradually brought Part 7 of the Localism Act 2012 – i.e. the part relating to housing law – into force (only ss.180-182 – complaints to the housing ombudsman – have yet to be enacted).
2. The majority of you will be overly familiar with the changes that have been made by the Localism Act 2011 and so I will not set out each change in detail (nor is there the time).
3. Set out below, however, is a record of when the significant changes were implemented:

a. On 1 April 2012, authorities were given the powers to grant flexible tenancies.

b. On 1 April 2012, the law governing succession to secure and assured tenancies was amended so that only spouses or civil partners can succeed to secure or assured tenancies, granted on or after 1 April 2012, unless the landlord provides otherwise in the tenancy agreement.

c. On 1 April 2012, Ground 16 was amended (and, in England, became Ground 15A) to give authorities the ability to seek possession from a successor that is under-occupying a property within 12 months of becoming aware of the fact that the former tenant had died rather than within 12 months of the death.
d. On 6 April 2012, the Housing Act 2004 was amended to enable former tenants to bring claims relating to their deposit and to prevent landlords escaping liability by protecting the deposit after the statutory period (now 28 rather than 14 days). Courts now, however, have a discretion to award anywhere between one and three times the amount of the deposit.

e. On 18 June 2012, in England, Part 6, Housing Act 1996, was amended so that it does not apply to existing tenants seeking a transfer and to enable authorities to exclude specified classes from being able to apply for an allocation of accommodation.

f. On 9 November 2012, in England,
 Part 7, Housing Act 1996, was amended to enable authorities to bring the duty owed to applicants under s.193(2) to an end by making an offer of accommodation in the private sector.    
ELIGIBILITY

4. On 8 November 2012, the Immigration (European Economic Area) (Amendment) (No. 2) Regulations 2012 amended the Immigration (European Economic Area) Regulations 2006 (“EEA Regulations”).
5. The 2012 Amendment Regulations inserted reg.15A(4A) into the EEA Regulations. Regulation 15A(4A) provides that a person is entitled to a derivative right of residence if;
a. He is the primary carer of a British citizen,
b. The relevant British Citizen is residing in the UK, and
c. The relevant British citizen would be unable to reside in the UK or in another EEA State if P were required to leave.

6. This amendment was necessary because of two cases that had been decided by the European Court of Justice, namely: Ruiz Zambrano v Office National de l'Emploi (ONEm) (C-34/09) [2012] QB 265 and Dereci v Bundesministerium fur Inneres (C-256/11) [2012] 1 CMLR 45.
7. In both cases the ECJ held that art.20, TFEU, prevented member states from enacting domestic law which prevented their citizens from exercising the right to reside in the EU. In both Zambrano and Dereci, the ECJ held that the refusal to grant a right of residence to a third country national, who was the primary carer of an EU national, effectively denied the EU national from exercising their right to reside in the EU and was therefore unlawful. 
8. In Sanade (British Children; Zambrano; Dereci) [2012] UKUT 00048 (IAC), Blake J (sitting in the Upper Tribunal) held that where there are two parents with dependent children, one of which is an EU national and the other a third country national, it does not infringe EU law to deny the third country national a right of residence in the UK, provided the EU national is able to care for the child.
9. In Pryce v Southwark LBC, 7 November 2012, Court of Appeal, unreported, the Court of Appeal held that this derivative right of residence meant that the applicant was eligible for homeless assistance under Part 7, Housing Act 1996, and other welfare benefits. 
10. On 8 November 2012, to counter the effect of Zambrano, the Government published two sets of regulations:
a. Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) Regulations 2012; and

b. Social Security (Habitual Residence) (Amendment) Regulations 2012.

11. The Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) Regulations 2012 amended the Allocation of Housing and Homelessness (Eligibility) (England) Regulations 2006 (“Eligibility Regulations”) to render persons with a derivative right of residence under reg.15A(4A), EEA Regulations, who applied for assistance on or after 8 November 2012, as ineligible for an allocation of housing under Part 6 or for homeless assistance under Part 7, Housing Act 1996: reg.4(1)(b)(iii), 2006 Eligibility Regulations.
12. Applicants who applied for an allocation of housing or for homeless assistance before 8 November 2012 remain eligible, however: reg.3, 2012 Amendment Regulation.  
13. The Social Security (Habitual Residence) (Amendment) Regulations 2012 amended, amongst other things,
 the Housing Benefit Regulations 2006 so that persons with a derivative right of residence under reg.15A(4A), EEA Regulations, are treated as not being liable to pay rent and therefore as not being entitled to an award of housing benefit.

14. Unlike the amendment to the Eligibility Regulations, there is no transitional protection for applicants who applied for housing benefit before 8 November 2012. This means that, while applicants may have been entitled to housing benefit before 8 November 2012, after that date such persons ceased to be eligible for housing benefit.

Where does this leave applicants?
15. This means that:

a. After 8 November 2012, applicants with a derivative right of residence under reg.15A(4A) that apply for an allocation of housing or for homeless assistance are not eligible for either and nor are they entitled to housing benefit.

b. Applicants with a derivative right of residence under reg.15A(4A) that applied for an allocation of housing or for homeless assistance prior to 8 November 2012 are eligible, but, unless they have a job, will be unable to pay the rent in respect of any tenancy they are granted because they will not be entitled to housing benefit.
16. Interestingly, Sch.3, Nationality and Immigration Act 2002, has not been amended. This means that persons with a derivative right of residence under reg.15A(4A) are not precluded from receiving assistance under s.17, Children Act 1989 and, in the event that they are in need of care and attention, will be entitled to accommodation under s.21, National Assistance Act 1948 even if their need for care and attention has arisen because of their destitution: s.21(1)(a).

Are the two sets of regulations lawful?
17. It is strongly arguable that both the Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) Regulations 2012 and Social Security (Habitual Residence) (Amendment) Regulations 2012 are unlawful.

18. First, they discriminate against persons with a right to reside and it is unclear on what the basis of this discrimination is justified. Second, even if the discrimination was justified, both sets of regulations must be unlawful because if the carer of an EU national has nowhere to live and no money to buy food he is unlikely to be able to remain in the EU; this will have the effect of denying the EU national they are caring for from exercising their right to reside in the EU. The cases of Zambrano and Dereci have already held that national measures which have this effect are unlawful.
HOMELESSNESS
CPR Part 52
19. On 1 October 2012, the CPR was amended to include a new practice direction for s.204 appeals: CPR 52 PD 28.1.

20. As of 1 October 2012, when issuing an appeal, the appellant must file and serve proposed case management directions (28.1(5)(a)). Within 14 days, the respondent must either agree those directions or suggest alternatives (28.1(5)(b)). Within the same period, the respondent must also disclose any relevant documents insofar as they have not previously been disclosed (28.1(5)(c)). Within 14 days of receipt of those documents, the appellant is entitled to amend his grounds of appeal to deal with any new material (28.1(5)(d)).
Out of area placements
21. So far as is reasonably practicable local housing authorities are required to secure that accommodation is available to applicants within their own district: s.208(1), Housing Act 1996. 

22. From 9 November 2012, local authorities, who wish to provide accommodation to applicants outside of the district, must have regard to art.2, Homelessness (Suitability of Accommodation) (England) Order 2012 and its supplementary guidance.
23. Article 2 of the Order requires local authorities, when assessing the suitability of accommodation, to take into account the location of the accommodation, including

a. the distance of the accommodation from the district of the authority;
b. the significance of any disruption which would be caused by the location of the accommodation to the employment, caring responsibilities or education of the person or members of the person's household;
c. the proximity and accessibility of the accommodation to medical facilities and other support which—
i. are currently used by or provided to the person or members of the person's household; and
ii. are essential to the well-being of the person or members of the person's household; and
d. the proximity and accessibility of the accommodation to local services, amenities and transport.
24. The supplementary guidance tells authorities that:

a. Generally, where possible, authorities should try to secure accommodation that is as close as possible to where an applicant was previously living. Securing accommodation for an applicant in a different location can cause difficulties for some applicants. Where possible the authority should seek to retain established links with schools, doctors, social workers and other key services and support. (para.49).
b. Where accommodation which is otherwise suitable and affordable is available nearer to the authority’s district than the accommodation which it has secured, the accommodation which it has secured is not likely to be suitable unless the authority has a justifiable reason or the applicant has specified a preference (para.48).

c. In assessing the significance of disruption to employment, account must be taken of an applicant’s need to reach his normal workplace from the accommodation secured (para.50).
d. In assessing the significance of disruption to caring responsibilities, account should be taken of the type and importance of the care household members provide and the likely impact the withdrawal would cause, including the likely cost of another body providing care in the absence of the applicant (para.51).
e. They must take into account the need to minimise disruption to the education of young people, particularly at critical points such as leading up to taking GCSEs (para.52).
f. Regard must be had to whether an applicant can receive the same level of medical care or support away from the district. Support includes support provided by relatives or groups that could not be replicated in another location (para.53).
g. Where possible, authorities should avoid placing applicants in accommodation away from public transport, shops and other facilities (para.54).  
Bringing the duty to an end by making an offer of private sector accommodation
25. On 9 November 2012, s.148 Localism Act 2011 amended Part 7, Housing Act 1996 to enable local authorities to bring the duty under s.193(2) to an end by making an applicant an offer of private sector accommodation: s.193(7AA).
26. An offer of accommodation in the private sector must, however, be suitable within the meaning of art.3, Homelessness (Suitability of Accommodation) (England) Order 2012. Article 3 provides that accommodation shall not be regarded as suitable where one or more of the following apply:
a. the local housing authority are of the view that the accommodation is not in a reasonable physical condition;
b. the local housing authority are of the view that any electrical equipment supplied with the accommodation does not meet the requirements of regulations 5 and 7 of the Electrical Equipment (Safety) Regulations 1994;
c. the local housing authority are of the view that the landlord has not taken reasonable fire safety precautions with the accommodation and any furnishings supplied with it;
d. the local housing authority are of the view that the landlord has not taken reasonable precautions to prevent the possibility of carbon monoxide poisoning in the accommodation;
e. the local housing authority are of the view that the landlord is not a fit and proper person to act in the capacity of landlord, having considered if the person has:
i. committed any offence involving fraud or other dishonesty, or violence or illegal drugs, or any offence listed in Schedule 3 to the Sexual Offences Act 2003;

ii. practised unlawful discrimination on grounds of sex, race, age, disability, marriage or civil partnership, pregnancy or maternity, religion or belief, sexual orientation, gender identity or gender reassignment in, or in connection with, the carrying on of any business;
iii. contravened any provision of the law relating to housing (including landlord or tenant law); or
iv. acted otherwise than in accordance with any applicable code of practice for the management of a house in multiple occupation, approved under section 233 of the Housing Act 2004; 
f. the accommodation is a house in multiple occupation subject to licensing under section 55 of the Housing Act 2004 and is not licensed;
g. the accommodation is a house in multiple occupation subject to additional licensing under section 56 of the Housing Act 2004 and is not licensed;
h. the accommodation is or forms part of residential property which does not have a valid energy performance certificate as required by the Energy Performance of Buildings (Certificates and Inspections) (England and Wales) Regulations 2007;
i. the accommodation is or forms part of relevant premises which do not have a current gas safety record in accordance with regulation 36 of the Gas Safety (Installation and Use) Regulations 1998; or
j. the landlord has not provided to the local housing authority a written tenancy agreement, which the landlord proposes to use for the purposes of a private rented sector offer, and which the local housing authority considers to be adequate. 

27. The supplementary guidance also reminds authorities that the existing suitability requirements remain (i.e. a property will not be suitable if it is not affordable or is located in an area where there is a risk of violence from the applicant’s ex partner): para.22.
HOUSING BENEFIT
Claimants under the age of 35

28. On 1 January 2012, the Housing Benefit (Amendment) Regulations 2011, amended the Housing Benefit Regulations 2006 by changing the definition of “young individual” to mean anyone below the age of 35: reg.2(2), 2011 Amendment Regulations.

29. This effect of this change is that the majority of single claimants – this does not include care leavers or certain disabled applicants - under the age of 35 renting in the private sector will now only be entitled to an award of housing benefit to cover the cost of renting a room in shared accommodation: reg.13D(2)(a), 2006 Regulations.

Under occupation of social housing
30. In April 2013, the Housing Benefit (Amendment) Regulations 2012 will amend the Housing Benefit Regulations 2006. 

31. The new reg.B13 will provide that authorities must reduce the award of housing benefit for those tenant’s renting within the social rented sector by:

a. 14% where they are occupying more than one bedroom than they are entitled to; and

b. 25% where they are occupying more than two bedrooms than they are entitled to.
32. A claimant will be deemed to be entitled to one bedroom for each of the following categories:

a. a couple;

b. a person who is not a child;

c.  two children of the same sex;

d.  two children who are less than 10 years old;

e.  a child.
33. Any person that requires an overnight carer will be entitled to an additional bedroom. 

34. The Housing Benefit (Persons who have attained the qualifying age for state pension credit) Regulations 2006 has not been amended and so the change will not apply to pensioners in receipt of housing benefit.
Benefit cap
35. On 8 March 2012, the Welfare Reform Act 2012 received Royal Assent. Section 96 gives the Secretary of State the power to introduce a benefit cap.

36. On 8 April 2013, the Housing Benefit (Benefit Cap) Regulations 2012 will amend the Housing Benefit Regulations 2006 to introduce the cap. 
37. A relevant authority, that administers housing benefit, will be required to cap an applicant’s award of housing benefit to either

a. £350 per week for a single claimant; or

b. £500 per week for all other claimants,

where the total amount of the applicant’s welfare benefits exceeds whichever amount is applicable: reg.75A and reg.75G, Housing Benefit Regulations 2006 (as amended by the Housing Benefit (Benefit Cap) Regulations 2012).

38. Welfare benefits, for the purpose of the cap, are defined as including the following:

a. Bereavement allowance.

b. Carer’s allowance.

c. Child benefit.

d. Child tax credit.

e. Employment and support allowance.

f. Guardian’s allowance. 

g. Housing benefit.

h. Incapacity benefit.

i. Income support.

j. Job-seeker’s allowance.

k. Maternity allowance.

l. Severe disablement allowance.

m. Widowed mother’s allowance.

n. Widowed parent’s allowance.

o. Widow’s pension: reg.75G, Housing Benefit Regulations 2006.

39. The benefit cap will not apply where:

a. The claimant is entitled to working tax credit.

b. For the past 50 weeks out of 52 the claimant or partner has been in paid work and in the last week before the application worked for a period of at least 16 hours.

c. The claimant or partner is entitled to employment and support allowance, which includes a support component.

d. The claimant or partner is receiving an industrial injuries benefit.

e. The claimant or partner or child or young person is receiving attendance allowance or disability living allowance.

f. The claimant or partner is receiving a war pension: reg.75E, Housing Benefit Regulations 2006.

Universal credit
40. The Welfare Reform Act 2012 also made provision for the introduction of universal credit. The Act, when in force, will abolish a variety of benefits (including housing benefit) and replace them with universal credit.
41. The Department for Work Pensions has produced three draft statutory instruments, which are proposed to govern the administration of universal credit. They are: 

a. The (draft) Universal Credit Regulations 2012;

b. The (draft) Universal Credit, Personal Independence Payment and Working-age Benefits (Decisions and Appeals) Regulations 2012; and 

c. The (draft) Universal Credit, Personal Independence Payment and Working-age Benefits (Claims and Payments) Regulations 2012. 
(All references are to the Universal Credit Regulations 2012 unless otherwise stated).
42. The DWP finished consulting on all three regulations in the summer so there is a good chance that the detail may change between now and when universal credit is introduced.

43. The DWP intends for universal credit to be introduced for all new claimants in October 2013 and hopes to transfer all existing claimants onto universal credit by the end of 2017.

Housing costs
44. It is proposed that an award of universal credit will include an amount in respect of housing costs if the claimant meets:

a. The payment condition;

b. The liability condition;

c. The occupation condition: reg.21.

45. The payment condition is satisfied if the claimant is liable to make any of the following payments in respect of accommodation:

a. Rent payments (i.e. rent, payments for a licence or permission to occupy residential accommodation, mooring charges for a houseboat, pitch payments for caravans and contributions to alms houses): reg.21(3) and Sch.1, para.2.
b. Owner-occupier payments where the owner-occupier is not in paid work (i.e. mortgage interest payments or other payments that are due under arrangements that were entered into to enable a person to acquire an interest in the accommodation occupied by the claimant): reg.21(3) and Sch.1, paras 4-6.  
c. Eligible service charge payments (i.e. where they are a condition on which the renter’s right to occupy the accommodation depends and the services are (i) necessary to maintain the fabric of the accommodation, (ii) the cleaning of communal areas and (iii) the cleaning of the exterior of the windows): reg.21(3), Sch.1, para.7 and Sch.4, para.31.

46. The liability condition is satisfied if the claimant:

a. Has an actual liability to make payments on a commercial basis; or

b. Is treated as having a liability to make payments (e.g. the claimant’s couple is liable to make payments or the person liable to make payments isn’t doing so): reg.21(4).

c. The occupation condition is satisfied if the claimant is occupying the accommodation they are liable to make payments for as their home: reg.21(4) and Sch.3, para.1.

47. Schedule 3, paras 3 to 9 set out in detail other circumstances in which a person is treated as occupying accommodation.

48. A tenant is not necessarily entitled to a payment which covers all of his rent; his entitlement will depend upon whether they are renting in the private sector or not.

Private sector tenants

49. In the private sector a tenant’s housing costs will be determined by taking the lowest figure from either the renter’s “core rent” or “cap rent”: Sch.4, para.22.

50. A tenant’s core rent is determined by the rent they pay less any deductions (e.g. for non dependants and service charges that are not recoverable): Sch.4, para.23.

51. A tenant’s cap rent is determined by determining the category of accommodation they are entitled to (with reference to the tenant’s circumstances and size of the household) and then having regard to the local housing allowance: Sch.4, para.25.

Tenants of providers of social housing

52. Tenants of local authorities and registered providers of social housing will be entitled to housing costs which cover all of their rent less any deductions. Deductions, in addition to non-dependant deductions, will include:

a. Payments for the supply of a commodity (e.g. water charges or fuel costs): Sch.4, para.32.

b. Where a tenant is under occupying their accommodation (i.e. 14% for one bedroom and 25% for two or more): Sch.4, paras 36-37.

c. Where the rent is deemed to be excessive by a rent officer: Sch.4, para.33.
Benefit cap
53. The benefit cap will also apply to recipients of universal credit. The maximum amount of universal credit an applicant will be entitled to receive is:

a. £2167 per month for a joint claimant or a single claimant who is responsible for a child or qualifying young person: reg.74(c);

b. £1517 per month for a single claimant who is not responsible for a child: reg.74(d).

54. The benefit cap will not apply to claimants who have:
a. Have a limited capacity for work and work-related activity.
b. Are receiving industrial injuries benefit.
c. Are receiving disability living allowance or attendance allowance.
d. Are receiving a war pension.
e. Are receiving, or a child who they are responsible for is receiving, an independence payment: reg.72.
Backdating
55. An applicant who does not apply for universal credit immediately (e.g. they wait several months after renting a property before applying for universal credit) will be entitled to make an application for backdated payments, but only for one month and only where the claimant can show that they could not reasonably have been expected to make the claim earlier because either:

a. The claimant was in receipt of another benefit and was notified that the benefit was coming to an end (e.g. where a claimant is being transferred onto universal credit).

b. The claimant has a language, physical, learning or mental disability and as a result of that disability the claimant was not able to make a claim.

c. The claimant experienced a health condition (supported by medical evidence) that prevented the claimant from making a claim.

d. There was an unexpected “system failure” that prevented the claimant making a claim electronically: reg.24, the (draft) Universal Credit, Personal Independence Payment and Working-age Benefits (Claims and Payments) Regulations 2012.
ANTI-SOCIAL BEHAVIOUR
Crime prevention injunctions
56. On 22 May 2012, the Home Office published the white paper: Putting Victims First. It proposes to introduce the Crime Prevention Injunction to replace the Anti-Social Behaviour Order, the Anti-Social Behaviour Injunction, the Individual Support Order, the Drink Banning Order and the Intervention Order.

57. The CPI will be a civil order obtainable in the county court against adults and in the youth court against children. It will be similar to, and is largely modelled on, the ASBI. The CPI will, however, be available to more public authorities and there will no longer be a requirement that the anti-social conduct has impacted upon the housing management functions of the applicant. 

58. To grant a CPI, the court will have to be satisfied that the perpetrator has been found, on the balance of probabilities, to have engaged in conduct that is capable of causing a nuisance or annoyance and it is just and convenient to make the order. Applicants will be able to apply for interim orders without giving notice to the perpetrator.

59. Applicants will have an obligation to consult the Youth Offending Team in cases brought against children, save for in circumstances where an order was being applied for without notice. There will be no obligation to consult in respect of adults.  

60. On the making of a CPI the court will be able to impose positive obligations on the perpetrator which require him to do so something (e.g. attend a drug rehabilitation programme), as well as prohibiting him from behaving anti-socially or entering a particular area, so long as the requirement is aimed at preventing the perpetrator from committing anti-social behaviour in the future. Orders may be made for as long as necessary and there will be no minimum or maximum terms.

61. A power of arrest may be attached to an order where the individual has used or threatened the use of violence or there is a risk of significant harm to the victim of the anti-social behaviour.

62. Should an adult breach the order they will be punished for contempt of court and may therefore be fined or sentenced to two years imprisonment. Any breaches by children will not amount to a criminal offence and they may be punished either by the imposition of a curfew, activity or supervision requirement. 14-17 year olds may be detained for up to three months where they have repeatedly breached the order and their conduct has caused serious harm.
63. It is envisaged that an anti-social behaviour bill, which will introduce the changes, will laid before Parliament in the New Year.
Mandatory Ground of Possession
64. On 22 May 2012, the Department for Communities and Local Government, signalled its intention, in a response to its consultation paper, to introduce a “mandatory power of possession” against tenants who are responsible for certain acts of anti-social behaviour and a new discretionary ground for possession against tenants who have committed certain criminal offences at the scene of a riot anywhere in the United Kingdom.
65. The new mandatory ground for possession will be based on the current introductory tenancy procedure (i.e. the landlord will be required to give its reasons for seeking possession in a notice and the tenant will have the opportunity to request that his landlord conduct an internal review of their decision before the court is required to make a possession order). Such grounds will be available in circumstances where:
a. the tenant, or a member of the tenant’s household, or a visitor to the property has been convicted of a violent or sexual offence, an offence against property, supplying drugs or production with intention to supply drugs, where the offence was indictable and committed within the locality of the property within 12 months;

b. the tenant or a member of the tenant’s household or a visitor to the property has breached the terms of a final Crime Prevention Injunction (i.e. a new civil injunction obtained in circumstances where a tenant has been guilty of conduct capable of causing a nuisance or annoyance)  within the last 12 months and the CPI was obtained by, or in consultation with, the landlord;

c. the property has been closed as a result of the magistrate’s court granting a closure of premises order for more than 48 hours;

d. the tenant or a member  of the tenant’s household or visitor to the property has been convicted by the magistrate’s court for breaching a noise abatement notice in respect of the property made under Environmental Protection Act 1990.

66. It is intended that these proposals will also be included in an anti-social behaviour bill, which will be laid before Parliament in the New Year.

HOUSING MANAGEMENT
Regulatory standards
67. On 1 April 2012, the Regulation Committee of the Homes and Communities Agency replaced the Tenants Service Authority as the regulator of social housing: s.178, Localism Act 2011. On the same day, the Regulatory Framework for Social Housing in England replaced the previous standards produced by the TSA. 
68. It contains four consumer standards and three economic standards. The latter only applies to private registered providers of social housing.
69. The four consumer standards are:

a. The “Tenant Involvement and Empowerment Standard” will require providers to provide tenants with a clear, simple and accessible complaints procedure and to involve them in the formulation of housing and strategic policies.
b. The “Home Standard” requires the provider to ensure that their properties meet the standards set in the Decent Homes guidance (A Decent Home: Definition and Guidance for Implementation, CLG, June 2006, as amended and supplemented).
c. The “Tenancy Standard” obliges providers to grant tenancies or terms of occupation which are compatible with the purpose of the accommodation, the needs of individual households, the sustainability of the community, and the efficient use of their housing stock.
d. The “Neighbourhood and Community Standard” requires providers to keep the neighbourhood and communal areas associated with the homes that they own in a clean and safe condition, including by tacking anti-social behaviour. 
70. The three economic standards are:

a. The “Governance and Financial Viability Standard” requires effective governance arrangements to be established to ensure adherence to all relevant legislation and regulatory requirements and to safeguard the interests of the taxpayer and the reputation of the sector.
b. The “Value for Money Standard” requires providers to ensure that they articulate and deliver a comprehensive approach to achieving value for money.
c. The “Rent Standard” will oblige providers to set rents in accordance with a prescribed formula, subject to a rent cap. For tenancies let on Affordable Rent terms, however, providers will be free to set a rent (which may include an element for service charges) provided that it is no more than 80% of the estimated market rent, based on a valuation method approved by the Royal Institution of Chartered Surveyors. The rent is to be re-set each time the property is re-let. 
Tenancy strategies
71. On 15 January 2012, local authorities were given 12 months to publish a tenancy strategy: s.150(4) and the Localism Act 2011 (Commencement no 2 and Transitional and Saving Provision) Order 2012.
72. The tenancy strategy must set out the matters to which registered providers of social housing for the authority’s district are to have regard in formulating their policies relating to (among other matters) the kinds of tenancies they grant and the length of any tenancies granted for a fixed term: see s150(1). 
73. The registered providers affected by this are those granting tenancies or premises in the district, therefore including the authority themselves and any other such authority, together with all relevant private registered providers.
74. Once an authority has published its tenancy strategy, it must have regard to it when it prepares its allocation scheme and homeless strategy: s.166A(12), Housing Act 1996 and s.3, Homeless Act 2002. The strategy must also be kept under review: s.150(5).

75. Before adopting a tenancy strategy, or making any modification reflecting a major change of policy, the authority must consult (in particular) every private registered provider of social housing for its district: s.151(1).

ALLOCATIONS
Code of guidance
76. On 29 June 2012, the Department for Communities and Local Government published a new code of guidance for allocations.
77. Broadly, it stresses the new flexibility local authorities have in framing their own allocation schemes to reflect local priorities, while reminding authorities of the need to provide a reasonable preference to those entitled to one and to have regard to the Equality Act 2010.

78. In particular, authorities should “avoid” excluding persons who would have reasonable preference on medical or welfare grounds, unless their exclusion is justified (the examples given are if they have caused anti-social behaviour or own their own home): paras.3.21 and 3.23. Authorities are reminded that there may be exceptional circumstances where the exclusions will need to be disapplied: para.3.25.

79. When framing an allocation scheme, authorities are “expected” to give additional preference to people in their area who need to move urgently. Examples given are:
a. those who need to move urgently because of a life threatening illness or sudden disability;
b. families in severe overcrowding which poses a serious health hazard;
c. those who are homeless and require urgent re-housing as a result of violence or threats of violence, including intimidated witnesses, and those escaping serious anti-social behaviour or domestic violence: para.4.13.
80. Authorities are also encouraged to give additional preference to members of the armed forces irrespective of whether they have a reasonable preference under a local lettings policy (para.4.25) and “urged” to consider how they can use their allocations policy to support those households who want to work (para.4.27).
81. It is also suggested that authorities may wish to prioritise between applicants with similar levels of needs, e.g. prioritise those who have demonstrated good behaviour as a tenant or those with a local connection, while giving less priority to those who have sufficient financial resources to house themselves: paras.4.15-18. 
Armed forces
82. The Secretary of State may specify certain classes of person that are not to be excluded from an authority’s allocation scheme: s.160ZA(8), Housing Act 1996.
83. On 24 August 2012, the Secretary of State specified, through the Allocation of Housing (Qualification Criteria for Armed Forces) (England) Regulations 2012, that the following classes of people could not be excluded from an authority’s allocation scheme because they did not have a local connection to the district:
a. current or former members of the armed forces who left the service within five years of their application for an allocation;
b. persons who are serving or who have served in the armed forces and who suffer from a serious injury or disability which is attributable in whole or part to that service; and,
c. a spouse or civil partner who is or was living in accommodation provided by the Ministry of Defence and whose former spouse or civil partner was a serviceman whose death was attributable in whole or part to their service.
LEGAL AID
84. On 1 May 2012, the Legal Aid, Sentencing and Punishment of Offenders Act 2012 received Royal Assent. It is intended that Part 1, i.e. the part that governs legal aid reform, will be brought into force on 1 April 2013.
85. Schedule 1 of the Act sets out that the following areas will remain eligible for legal aid:

a. Disputes under s.21, National Assistance Act 1948 and ss.17 and 20, Children Act 1989 (Sch.1, para.6, 2012 Act)
b. An appeal to the Upper Tribunal, Court of Appeal or Supreme Court in respect of a social security benefit, including housing benefits and the housing element of universal benefit once the relevant new provisions come into force (Sch.1, para.8).
c. A judicial review of an enactment, decision, act or omission, save for certain immigration matters (Sch.1,  para.19).
d. A claim in tort or for damages other than as a remedy in tort against a public authority which involves a significant breach of Convention rights by the authority (Sch.1, para.22).
e. A claim for unlawful eviction in respect of an individual’s home (Sch.1, para.33).
f. A defence to any claim for a possession order or order for sale of an individual’s home. save cases in which the occupier accepts that he is a trespasser (Sch.1, para.33). 
g. Cases involving applications for assistance under Pts 6 and 7, Housing Act 1996 (Sch.1, para.34).
h. Cases in which the assisted person seeks to remove or reduce a serious risk of harm to him or a member of his family which arises from a deficiency in his rented home (Sch.1, para.35).
i. Defending proceedings for ASBOs or ASBIs (Sch.1, para.36).
j. Proceedings relating to contravention of the Equality Act 2010 or any previous enactment dealing with a similar topic (e.g. the Disability Discrimination Act 1995) (Sch.1, para.43).
HOUSING RELATED CRIMINAL OFFENCES
Prevention of Social Housing Fraud Bill
86. The Prevention of Social Housing Fraud Bill is presently awaiting its second reading in the House of Lords. If passed into law it will make it a criminal offence for a secure tenant or a tenant of a registered provider of social housing to:

a. Sub-let the whole or part of the property subject to his tenancy;

b. So that he ceases to occupy the property as his only or principal home to occupy; and

c. He either knows that this amounts to a breach of his tenancy agreement or does so dishonestly: cl.1(1-2) and cl.2(1-2).

87. It is not an offence if: 

a. The landlord consents to the sub-letting;

b. There is a court order entitling a third party to occupy the property; or

c. The tenant can prove that he acted as he did following threats of violence: cl.1(3-4) and cl.2(4-5).

88. The Bill also proposes to amend the Housing Act 1988 to provide that an assured tenant, who is the tenant of a registered provider of social housing, will lose their assured status once and for all after parting with possession of the property or sub-letting it: cl.6.

Squatting in a residential building
89. On 1 September 2012, s.144, Legal Aid, Sentencing and Punishment of Offenders Act 2012 was brought into force. It created the criminal offence of trespassing in a residential building. A person commits a criminal offence under s.144 if:
a. He is in a residential building as a trespasser having entered it as a trespasser,
b. Knows or ought to know that he is a trespasser, and
c. Is living in the building or intends to live there for any period: s.144(1).
90. A person who remains in a residential building after his tenancy or licence has determined is not guilty of the offence: s.144(2). A building is “residential” if it is designed or adapted, before the time of entry, for use as a place to live: s.144(3).

SAM MADGE-WYLD

15 November 2012
� Unlike some changes made by the Localism Act 2011 this amendment will also apply in Wales. The Welsh Ministers, however, have not brought it into force. 


� It also prevents persons with a derivative right of residence under reg.15A(4A) from being eligible for job-seekers allowance, income support, employment support allowance, council tax benefit or state pension credit. 


� The majority have been retained from the existing Housing Benefit regulations, e.g. where a person has been delayed moving into accommodation that has been adapted for a home as a disabled person.
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