Housing Law Practitioners’ Association

Minutes of the Meeting held on 21 November 2012

University of Westminster

Housing Law Update
Speakers:
John Gallagher, Shelter



Sam Madge-Wyld, Arden Chambers

Chair:

Justin Bates, Arden Chambers

Chair:  I am Justin Bates, I am the Vice-Chair of HLPA and barrister at Arden Chambers and I would like to welcome you to tonight’s meeting tonight on the topic of Housing Law Update.  Before introducing the speakers, could I ask if anyone has any corrections to the last meeting held on 19 September?  If not, I would like to introduce firstly Sam Madge-Wyld from Arden Chambers who will take us through the legislative changes in 2012, followed by John Gallagher, Principal Solicitor at Shelter, who will cover case law.  
Sam Madge-Wyld:  Tonight I am going to speak about the recent legislation that was introduced in 2012 and will also look at some of the bills, white papers and statutory guidance that was also published this year.  

I am not going to go into detail about the Localism Act because it was passed last year and I am sure, as housing practitioners, you are already very familiar with it.  I have, however, set out at paragraph 3 of my notes a record of when all of the statutory provisions came into force.  They are now almost all in force, save for the provisions that concern complaints to the Housing Ombudsman.  Most recently you will be aware that the amendments to Part 7 came into force on 9 November.  The one thing I have omitted from the notes which is new, and you might not all have been aware of, is the relevant commencement order for the amendments to Part 7.  It is the Localism Act 2011 Commencement No. 2 and Transitional Provisions (England) Order (SI No. 2012 2599).  The contents of this SI are important because it says that anyone who applied for homeless assistance prior to 9 November will not be caught by the new provisions.  This means that a local authority cannot discharge the duty under Part 7 by offering an applicant, who applied before 9 November, an assured shorthold tenancy.  I know at one stage there was a bit of confusion as to how the new provisions would apply to people who applied before 9 November but that SI dispels any doubt.

Those who were at the last HLPA meeting will recall that David Carter, when he was speaking on homelessness, spoke about the case of Zambrano and there have been further developments even since September.  The Government has since passed the Immigration (European Economic Area) (Amendment) (No. 2) Regulations 2012 (the 2012 regulations) which have amended the Immigration (European Economic Area) Regulations 2006 (the EEA regulations).  This amendment means that where someone obtains a right of residence in the UK where he is the primary carer of a British citizen, the British citizen is residing in the UK and that British citizen who is residing in the UK, i.e. being cared for, would be unable to reside in the UK if their carer was forced to leave the UK.  A bit of a mouthful but what it basically means is that if you have a client who is not British, they are not an EEA national, but they have a child who is a British citizen, then they get a right to reside under the EEA Regulations.  In Pryce v Southwark LBC, a recent case before the Court of Appeal which was an appeal from a section 204 appeal, it was held that  applicants with this right of residence were eligible for homeless assistance and also eligible for housing benefit.  That decision was on 7 November and you will see at paragraph 10 of my notes that on 8 November the Government passed two new regulations. The effect of these regulations is that even if you do have the Zambrano right of residence, you will not be eligible for housing under Part 6 or Part 7 and you are also not going to be entitled to housing benefit or other welfare benefits.  
Now the Government did not just do that in one day.  They had been preparing for that.  The regulations which amended the eligibility regulations for Part 6 and Part 7 do, however, contain a transitional provision which provides that if you applied for accommodation under Part 6, or if you made an application for housing assistance under Part 7, then you will still be eligible after 8 November if you have the Zambrano right of residence.  The fact that the regulations did not reflect that a person had a Zambrano right of residence before 8 November is irrelevant; that right does not arise from the change in the regulations.  The regulations simply reflect what the ECJ says the law is. You will not, however, be eligible for housing benefit.  The amendment to the housing benefit regulations does not have that transitional provision which means you are going to have the very odd situation, which I am not sure if anyone has thought about, where, if you have made an application for accommodation under Part 6 on, say, 5 November and then in a year’s time, if you are lucky, you get an allocation and you do not work, well how on earth are you going to be able to pay your rent?  The answer is, I have no idea.  If you can’t pay your rent you are going to lose your secure tenancy.  You may also lose a non-secure tenancy provided under Part 7.  However, if you are evicted because you cannot afford the rent then you are not going to be intentionally homeless because it was never affordable and the authority is going to have to keep accommodating you.  So I really do not know how authorities are going to get around that.  But that is the quirk in the amendment to the Regulations; there will be people who might be eligible for accommodation but cannot pay their rent.  
Now interestingly, as you can see from paragraph 16 of my notes, there have been no amendments to Schedule 3 of the Nationality and Immigration Act 2002or to Section 21 of the National Assistance Act 1948.  So anyone with a Zambrano right of residence who has not applied for housing before 8 November be eligible for support under Section 17 of the Children Act 1989.  This is a way of obtaining housing for these people and so you should be making applications to  social services under either section 17, Children Act 1989 or, if they are destitute, which hopefully they will not be if they have got children, section 21 of the National Assistance Act 1948 because the provision that excludes foreign nationals without leave to remain in the United Kingdom will not apply.  So that is also important.  This might also be the factual scenario where a challenge could be made to the case of G v Barnet.  This case which was decided by the House of Lords about nine years ago on a three to two majority, held that Section 17 did not impose a duty on social services to provide housing.  The circumstances of that case were slightly different; in that case there were children with severe disabilities who needed to move to adapted accommodation and  social services refused to provide such accommodation for the whole family.  Since that case, there was the case ofZH v Tanzania, in which the Supreme Court held that local authorities must consider the best interests of the children when exercising their functions.  Accordingly, if you have a parent who is present in the United Kingdom lawfully, has done nothing wrong and has no other way of looking after their child, I cannot quite see how an authority could not say it was in the best interests of the child for them to be accommodated.  So that is a fight that might be worth having.
Another fight that might be worth having, which I have set out at paragraph 17 and 18 of my notes, is to challenge the Regulations themselves.  I strongly doubt that they are lawful and, at paragraph 18, I have set out two reasons why they might not be lawful.  First, they seem to be discriminating against people who have a right of residence and it is not clear how that discrimination is justified or proportionate.  But perhaps an easier way to challenge it is if you go back to the decision of Zambrano.  In Zambrano the ECJ said that domestic laws cannot prevent a citizen of the EU from residing in the EU.  Now, if that means that you have got to give their parent a right to reside in the EU then surely it means that you have also got to give them the parent opportunity to obtain housing and money to pay for food.  Because if you cannot pay for food and if you have got nowhere to live it probably means that you are going to have to leave the country.  So I think there is certainly scope for challenging these new Regulations.  In Pryce no challenge was made to the Regulations because the transitional provisions meant Pryce was  eligible and so there was no need to challenge them.  

Moving on to homelessness you will see that there has been an amendment to the practice direction to Part 52 which deals with section 204 appeals.  This simply requires  that when you appeal you have to propose directions to the authority.  The authority must then either agree to those directions or suggest other ones and, importantly, they also have to give you the housing file within fourteen days.  You will then have a further fourteen days once you have received the housing file to amend your grounds of appeal.  Now I know a lot of people suggest directions anyway and in some courts it is quite common for them to make their own directions and ignore yours but now we have the new practice direction on that.

Out of area placements, something that is in the news a lot and many of you will remember when Grant Shapps was on the Today Programme saying that there was no need for local authorities to place anyone outside the borough and he was then told that Newham were doing just that because there was nowhere in the borough for them to accommodate people.  So it is happening a lot, especially in London.  But from 9 November 2012 if authorities want to accommodate an applicant outside their district they now have to take into account Article 2 of the Homelessness (Suitability of Accommodation) (England) Order 2012 and also the supplementary guidance which accompanies it.  At paragraph 23 of my notes I have set out what the Order says.  As you can see it is not terribly controversial and one would have though they are factors that  should be taken into account anyway.  I am not really sure why the Order was needed.  But perhaps the better source of material to put to review officers is that included in the guidance which I have set out at paragraph 24 of my notes.  In particular, what I have called 24(b), but which is paragraph 48 of the guidance, “where accommodation which is otherwise suitable and affordable is available nearer to the authority’s district than the accommodation which it has secured, the accommodation which it has secured is not likely to be suitable unless the authority has a justifiable reason or the applicant has specified a preference.”  So you may have an applicant who says I have been beaten up by my husband so I want to get as far away as possible.  But otherwise the authority are going to have to have a justifiable reason for accommodating an applicant out of the borough and I imagine that a lot of the time in the homeless prevention unit and housing option centre officers are probably unaware of what their justified reason is if they have a de facto unwritten policy that they are going to send everyone out of the borough.  So that is something definitely to put to  reviewing officers.  The guidance also sets out other factors that need to be considered.  I have pretty much quoted this verbatim in my notes because what I wanted to capture is that while it sounds quite good, it is couched in terms such as “generally”, “where possible” and so there is a lot of wriggle room for authorities.  So, for instance, at 24(g) of my notes you will see “authorities should avoid placing applicants in accommodation away from public transport” but only “where possible”.  So that gives authorities, unfortunately, quite an easy get out clause.  They can  say, well we have not got any accommodation anywhere else so that is all we can do.  
Moving on to bringing the duty to an end by making an offer of private sector accommodation, you will all be familiar with the change that we have touched on already, that is from 9 November authorities can bring their duty to an end by making an offer of an assured shorthold tenancy.  Article 3 of the same Suitability Order sets out minimal standards that must be met for the accommodation to be suitable and I have set all of those out at paragraph 26.  I think the most interesting one is that property will not be suitable if the landlord is “not a fit and proper person”.  As you can see this appears to be a more stringent test than the Football Association’s.  In  particular, if you look 26.e.iii of my notes, a person is not a fit and proper person if they have “contravened any provision of the law relating to housing”.  So does this mean that there where has been a disrepair claim that has been settled?  They have failed to protect a deposit within twenty-eight days?  That is an incredibly stringent test; I am not sure if they really meant that but that is what it says.  I do not know how you would find out if the landlord had contravened provisions relating to housing but certainly if they have and that is the accommodation that the local authority wants to put an applicant in, well it is not going to be suitable.  It is worth bearing in mind as well, and I am not sure that authorities will try this but they might do, that authorities may  think, well we have got this Order now, so long as we tick all those boxes it does not really matter about anything else.  Well no, it is clear from the guidance that accompanies the Order that the existing law on suitability still applies. Therefore if a property is not affordable it is not going to be suitable either.  So, for instance, if you are putting a single male in accommodation, say he is twenty-seven or twenty-eight and he has to be in, say, a self-contained flat because of his mental health problems, an authority would not be able to put him in a one bed flat in the private sector because he is not going to get the housing benefit to cover the rent and it will therefore be unaffordable.  So you need to remember what the existing suitability requirements are because they will still be a good way of challenging discharge into the private sector.
Now, moving on to housing benefit, I have just touched on one of the changes that was made right at the start of the year that now “young individual” no longer means anyone under the age of 25; it means someone under the age of 35.  Unless you are a former care leaver or have a certain disability, then all you can expect under the local housing allowance is a room in a HMO or a shared house.  That was changed on 1January of this year.  In April next year, tenants in the social rented sector, ie those who do not have local housing allowance at the moment, will have their awards of housing benefit reduced by 14% for one bedroom and 25% for two bedrooms or more if they are under-occupying accommodation.  This is at paragraph 31 of my notes.  This appears to be the Government’s way of trying to force people out of secure tenancies or assured tenancies which they are under-occupying by reducing their entitlement to housing benefit.

At paragraph 32 of my notes you will see who will be entitled to a bedroom and, in particular, it is important to note that you will  be entitled to an additional bedroom if you have an overnight carer who needs one.  Crucially this will not apply to pensioners; it is only an amendment to the housing benefit regulations, not the housing benefit persons who have attained the qualifying age, etc regulations and so it will not apply to anyone who is entitled to get their pension credit, presumably because the coalition did not want to evict pensioners.  

Now probably the biggest change to housing benefit which you will all be aware of is the benefit cap.  It is coming; it is going to be introduced on 15 April 2013 and the Government obtained the power to do so  on 8 March when the Welfare Reform Act received Royal Assent.  What this will mean is that if you are a single claimant you will only be entitled to £350 per week, which will include all your benefits, or if you are in a couple you will only be entitled to £500 per week.  This includes for housing benefit.  Local authorities will have to be told what other benefits the applicant is receiving and if it comes above £350 or £500 then their housing benefit will be capped.  At paragraph 38 I have set out what benefits are included are defined as “welfare benefits” for the purposes of the cap and at paragraph 39 I have set out when the benefit cap will not apply.  It is not going to apply to everyone and I think the most important ones are those who are receiving working tax credit or those who get attendance allowance or disability allowance or ESA or if you have been working and the only reason they have applied for housing benefit is that they have just lost their job but were working for sixteen hours per week previously.  
I am not going to go through universal credit in detail, but the important thing to know is that it will replace housing benefit along with certain other benefits and it is coming in for new claimants in October 2013.  The provision for housing costs will be broadly the same as the housing benefit regime.  In my notes I have, however, set out an overview of the current draft regulations and what applicants will be entitled to.  The one point I do want to raise is back-dating and this is at paragraph 55 of my notes.  Anyone who does the duty desk will be absolutely horrified to find out that at the moment the Government is proposing that back-dating will be limited to one month.  The argument is that less applicants will need their benefit backdated because they will now obtain all of their benefits together.  The idea being that if an applicant has no money at all they are more likely to make their application quickly rather than waiting for an eviction notice.  But I am sure there will be people who do not apply within one month.  Even then the award will only be backdated if you meet some pretty stringent criteria. 
Anti-social behaviour; this at the moment is only a White Paper but it is a very important White Paper and it looks like becoming an anti-social behaviour bill sometime in the New Year.  Broadly, the ASBI, the ASBO, the Individual Support Order, the Drink Banning Order and the Intervention Order are going to be replaced by the Crime Prevention Injunction.  It is basically going to be the ASBI except that there will be more authorities who can apply for it and they will not need to show how it has impacted on the authority’s housing management functions.  It will be a remedy obtainable in the civil courts unless it is a youth where it will be in the youth courts.  The punishment for breaching the order will be contempt of court, but the court will be able to impose positive obligations.  This means that an order  could require someone to attend, say, alcoholism counselling or go to a drug rehabilitation centre.  Presumably, of course, only if those services exist.  

The Anti-Social Behaviour Bill is also  likely to include  the mandatory ground of possession and a new discretionary ground for possession where a tenant or a member of their household has committed various criminal offences at the scene of a riot.  You may recall after the riots in 2011 Grant Shapps got very excited and decided to consult on this new discretionary ground because he thought it was outrageous that tenants of social housing were rioting.  In the Government’s consultation response it says they are going to adopt both proposals.  Interestingly the discretionary ground had about two paragraphs devoted to explaining why it was going to be adopted and no reasoning whatsoever, which suggests that the reasoning for its introduction is political rather than one based on policy.  The new mandatory ground will be largely based on the introductory tenancy regime and will be available in the circumstances that I have set out at paragraph 65 a, b, c and d of my notes.  Perhaps the most controversial one is d, a breach of a noise abatement notice will entitle an authority to a mandatory possession order, which seems exceedingly harsh to me.  So you can look forward to that in an anti-social behaviour bill in the New Year.
On 15 January authorities were given twelve months to come up with their tenancy strategy.  This is a very important document because it must set out not only the priorities for authorities in allocating tenancies but also to register providers.  The registered providers in an authority’s district will have to have regard to that authority’s tenancy strategy when granting their own tenancies.  So if a local authority says in no circumstances whatsoever is anyone in this district to grant a flexible tenancy, then the housing associations in that area will not be able to grant a fixed term tenancy.  The consultation periods have pretty much come to an end so if you have not had a chance to respond you have probably missed the boat.  But they are important documents and authorities have to make sure that their allocation schemes tally with the tenancy strategies and their homeless strategies as well so it might be worth having a look to see if their allocation schemes are consistent.
Talking about allocations, at paragraph 76 of my notes you will see that there is a new code of guidance out and this followed the amendments that were made to Part 6 by the Localism Act.  It does not say a huge amount; broadly it says authorities can do what they want now.  But it does make some important points and I have set out what I think are probably the most useful to pick up on when you might want to challenge an authority’s allocation scheme.  You will see at paragraph 78 it expressly says that authorities should “avoid” excluding persons who would have reasonable preference on medical or welfare grounds and, as you will recall, one of the amendments the Localism Act made was that authorities can now exclude certain classes of people from an allocation scheme.  So while theoretically an authority could say anyone who does not work is excluded from our allocation scheme, this guidance states that authorities should avoid doing this if it excludes people with a reasonable preference, save for where applicants have committed acts of anti-social behaviour or if they own their own home.  At paragraph 79 you will see that authorities are “expected” to give additional preference to certain groups, ie those with life-threatening illnesses or those with severe overcrowding so there would be a serious health hazard or where there had been threats of violence.  The guidance encourage authorities to give additional preference to members of the armed forces and the guidance also indicates that the Government is thinking about publishing a statutory instrument which would require authorities to give additional preference to former members of the armed forces.  The guidance also makes the point that authorities can prioritise between those with a reasonable preference and suggests who they might prioritise.  However, authorities have been able to do this since  but Ahmed and this is nothing new.
There has been a statutory instrument in relation to allocations and the armed forces, not the one they were talking about in the guidance.  The new statutory instrument states that an authority cannot exclude members of the armed forces from an allocation scheme simply because they do not have a local connection to the area.  This has been introduced because a lot of authorities were likely to choose people without a local connection to the area as a class to exclude from their allocation schemes.  

Now legal aid: I am not sure why I put this at the end because it is just going to depress everyone but you will all be familiar with the changes made by LASPO.  The important date, if you are not aware, is 1 April 2013 because that is when these changes will come into force and I noted from this month’s Legal Action that the Government is currently consulting on some of the new regulations.  But, interestingly, they are not consulting on the guidance, which will include the funding code.  Broadly, it would appear that housing, unlike some areas, has not done too badly but clearly is not unaffected.  The two biggest changes will be that you will no longer be able to advise people about housing benefits or any welfare benefits.  So having told you all about the housing benefit changes if you want to do that you have to do it pro bono.  The only way you can get legal aid is on appeal to the Upper Tribunal.  How you are meant to know if someone has got a point of law to appeal to the Upper Tribunal without first having taken the case to the first tier tribunal I’m not too sure, but it probably means that you have to do it for free.  The second big change, as you will see at paragraph 85h of my notes is that in relation to disrepair.  To qualify for legal aid an applicant  is going to have to show that there is aa serious risk of harm arising from the disrepair  We will all have to wait to see the new funding code to see how the Government intends to define what constitutes serious harm.
To finish I am going to talk about two new housing related criminal offences; first, the new squatting offence which everyone will know about.  That is, if a person enters a building as a trespasser, knowing that he is  are a trespasser and he stays there then he will commit a criminal offence.  There is also a Bill currently going through Parliament which is a private member’s Bill which I understand that it is likely to be adopted.  This Bill will make it a criminal offence, if it was not already, to sub-let a property if you know you are sub-letting and your landlord does not consent.  The Bill will make another important change, set out at paragraph 88, and that is to amend the Housing Act so that if an assured tenant sub-lets or parts with possession of the property he cease to be an assured tenant once and for all, unlike at the moment where he could become an assured tenant again if he got back into possession before the possession order was made.  So the Bill will bring assured tenancies into line with the provisions for secure tenancies.
I will now pass over to John.

John Gallagher:  Good evening everyone.  Sam has very kindly dealt with the complicated stuff and left me to the pleasant task of selecting some of the most important cases from the last year.  There will not be time, I am afraid, to deal with all of the cases in the handout, but I will try and get through as many as I can.  

The first case is Islington LBC v Boyle and another, which deals with the concept of `only or principal home’ which, as we know, is the residence condition that applies to both secure and assured tenancies.  This was a case of some factual complexity.  Ms Boyle, a secure tenant of the council, lived there with her partner, Mr Collier.  They had three children the eldest of whom, Daniel, was severely autistic.  In 2004 their relationship broke down.  Mr Collier moved out and bought a house in Suffolk, but Ms Boyle found it difficult to cope with Daniel because of his behavioural problems, particularly in respect of his relationship with his sisters.  So it was agreed, effectively, that they should swap houses/flats and Ms Boyle should move to the Suffolk house with her daughters and that Mr Collier should come back and live in the Islington flat with Daniel, because Daniel was at a special needs school in Islington.  It was only ever intended to be a temporary situation but in the nature of these things the arrangement extended over a longer period of time than was first intended.  Ms Boyle took her personal belongings to Suffolk, her daughters were placed in a school there and the family registered with a GP in Suffolk.  The usual tests that we must apply to determine whether the property has remained the `only or principal home’ during a period of absence are, of course: do you have an intention to return to the property in the foreseeable future and have you left behind some physical evidence of that intention?  Ms Boyle had left her furniture in the flat and she did return occasionally to it, but when the Council eventually discovered this arrangement, they served notice to quit on the basis that the tenancy had ceased to be secure.  Subsequently, Ms Boyle did move back into the flat, but nothing really turns on that.  
The county court judge dismissed Islington’s claim for possession on the basis that the flat had not ceased to be Ms Boyle’s only or principal home, and Islington appealed to the Court of Appeal.  The Court of Appeal summarised the principles as follows.  Where a tenant’s absence is lengthy or continuous, the inference will be that he or she is no longer in occupation and, effectively, the burden will shift to the tenant to rebut that presumption and to produce evidence of their intention to return within a reasonable time, together with physical evidence of that intention.  Where there is another home, the court must decide which is the principal home.  That decision is based on an objective assessment of the facts, which amounts to a combination of the subjective intention of the tenant combined with an objective assessment of how realistic that intention is.  What counts is the tenant’s “enduring intention” rather than “fleeting changes of mind”.  So what happened in Ms Boyle’s case?  The Court of Appeal held that the county court judge had properly considered whether she occupied the flat at the crucial date, which is the date the notice to quit expired.  But the county court judge had not considered whether her occupation was as her only or principal home: so she was taken as still being in occupation of the Islington flat despite her absence, but did she occupy as her principal home?  The Court of Appeal could have drawn inferences from the facts as found by the county court judge and could have either affirmed his decision, or concluded that she had lost her security.  But, reluctantly, the Court of Appeal remitted the case to the county court for re-trial. While acknowledging the resources implications for the court and all concerned, the Court of Appeal felt that a fresh evaluative judgement was required to decide not only whether Ms Boyle occupied but whether she occupied as her only or principal home during the relevant period of time.  Ms Boyle applied for permission to appeal to the Supreme Court against that decision, but permission has been refused.  Obviously we have not yet heard the end of the case, and Ms Boyle lives to fight another day.
Let us move on to the next case of London Borough of Camden v Stafford, which concerns an introductory tenant subject to complaints of noise nuisance.  Ms Stafford said that her ex-partner was largely responsible for the nuisance.  Notice of possession proceedings was served and she requested a review.  The Review Panel found, essentially, in her favour and said “We do not believe that an application to the court for possession of the property should be made at this point in time”.  So they required Ms Stafford to enter into an acceptable behaviour contract and other measures were put in place, including investigations into whether or not her ex-partner had the main responsibility for the troublesome behaviour, and she was to co-operate with those measures.  But subsequently there were further complaints and so Camden started proceedings based on the original notice.  Ms Stafford defended the claim, on the basis that the Council had decided on review not to pursue possession proceedings: they could not have a second bite of the cherry.  The Court of Appeal agreed and said that a review decision “cannot be expressed in equivocal terms”. It is all or nothing.  The options are only to confirm the decision to seek possession or to withdraw the notice, so in terms of the Review Panel setting conditions on its decision not to proceed, that is not what the legislation permits.  The Court therefore had no power to grant possession.  So that was obviously a good outcome for Ms Stafford because no doubt the twelve months’ introductory period had long passed by this time and she had become a secure tenant in the meantime.  The decision does create some slightly unfortunate consequences, however, for introductory tenants because it leaves a council, when reviewing a decision to seek possession, with only two options, either to confirm that decision or not.  This means that, if they are hesitating as to whether to proceed or not, they will probably decide to go ahead with a possession claim rather than, as they decided to do in this case, effectively to abandon the claim in order to give the tenant a chance to show that she/he could abide by conditions.  So there is a downside to the decision, even though it was a good outcome in that particular case. 
The next two cases are on succession. First, Solihull MBC v Hickin, a Supreme Court decision: which arises out of a familiar situation which I am sure we all come across from time to time.  A joint secure tenancy was granted to Miss Hickin’s mother and father.  In 2001 the father left the home.  On her mother’s death in 2007, the council served notice to quit on the father who was by then far away.  Miss Hickin argued that she had been caring for her mother and had fulfilled the statutory requirement for a member of the family to succeed, namely, that she had been living with the deceased tenant for more than twelve months.  She therefore claimed to be entitled to succeed in her own right, on the basis that the statutory succession rules displaced the common law rule of survivorship and so she should be considered the tenant, and not her father.  But the Supreme Court held that the statutory succession rules did not alter the common law position following the death of a joint tenant and that the Council were right to consider that the tenancy had vested in the father by survivorship.  The argument that the common law  position was displaced by the statutory rules was rejected, so Ms Hickin could not succeed and her father’s tenancy had been terminated by notice to quit.  It’s notable, however, that this decision was reached only by a majority of three to two in the Supreme Court.  It could easily have gone the other way, but sadly for Miss Hickin it went against her.
The next case is also about succession:Amicus Horizon Ltd v (1) The Estate of Judy Mabbott (deceased) (2) Anthony Brand.  This was a situation in which Ms Mabbott was an assured tenant, Amicus Horizon being a social landlord, and her partner, Mr Brand, had been living with her for part of each week for a total of ten years.  The pattern of their lives was that he would spend three nights a week with her and spent the rest of the week at his mother’s house.  Unfortunately, Ms Mabbott died, and Mr Brand claimed to succeed under section 17 of the Housing Act 1988, which provides that there can be a succession to an assured tenancy to a spouse or civil partner, or to someone living as husband and wife or as if civil partners.  The county court judge acknowledged that Mr Brand had been in a loving, lasting and important relationship with Miss Mabbott, but not as husband and wife.  He found that the couple had claimed benefits separately and they had not made a public affirmation of their relationship, such as to display commitment to the outside world.  So although there obviously was a relationship, the judge was saying that section 17 required more than that; it required a public affirmation, however that is judged.  Was that lack of affirmation judged by the fact that he only spent three days a week at her home, or was it judged by the fact that they claimed benefits separately?  These things added up to give a composite impression.  The Court of Appeal upheld the decision.  On the facts it was a decision which was open to the judge to make.  

I will pass over a couple of cases to Friendship Care and Housing Association v Begum, on page 4 of the notes.  In this case, Mrs Begum was a joint tenant with her husband of a housing association property, and  lived there with their seven children.  Her husband was convicted of drugs offences and sentenced to four years’ imprisonment.  There was ample evidence of his criminal activities around the house, including drugs paraphernalia and electrical goods bought with the proceeds of the unlawful dealing.  The housing association brought possession proceedings on ground 14 (nuisance or annoyance, or conviction of an indictable offence).  It claimed that there were serious and persistent breaches of the tenancy and that Mrs Begum had done nothing to try to prevent her husband  from taking part in his unlawful activities.  This rather begs the question of what she could have done to stop him, but the county court judge made an outright possession order.  Mrs Begum appealed to the Court of Appeal but her appeal was dismissed.  The Court of Appeal said there was no point in suspending a possession order where there was no sound basis for believing that the previous conduct would cease; the assumption being that Mrs Begum’s husband would eventually return and that he would carry on with his activities.  It was argued for Mrs Begum here that the interests of the children had not been treated as a primary consideration in accordance with Baroness Hale’s judgement in ZH v Tanzania, and as required by article 3 of the UN Convention on the Rights of the Child: a difficult argument in a case like this, but worth making.  The Court of Appeal said that the judge was entitled to assume that the local authority would comply with their duties towards the children.  But what specifically did they mean?  In these circumstances, there is at least a possibility that the parent would be found intentionally homeless on making a homelessness application, so im what sense would the local authority then be complying with their duties towards the children?  Were the Court of Appeal thinking of the general duties of the children’s services authority under section 17 of the Children Act 1989?  We will return to that subject right at the end.
Moving on to a case on page 6 of the notes, Ayannuga v Swindells is a fairly recent case on tenancy deposit schemes.  Mr Swindells was an assured shorthold tenant whose landlord had protected his deposit with an authorised scheme.  Eventually the landlord brought a claim for possession on the ground of rent arrears.  The tenant counter-claimed for a penalty of three times the deposit under section 214 Housing Act 2004, on the basis that the landlord had failed to provide prescribed information; this was before the amendments in April of this year, so the penalty would be a fixed sum of three times the deposit.  As we know there is an obligation not only to protect the deposit, but to provide the information in the Housing (TenancyDeposits) (Prescribed Information) Order.  The county court judge dismissed his counter-claim because the landlord had substantially complied with the information requirements; but there were significant elements of the Order which he had not complied with and the Court of Appeal upheld Mr Swindells’ appeal.  The Court held that the requirements of the Prescribed Information Order were of real importance to a tenant and not merely matters of procedure, and it ordered the landlord to repay the deposit to Mr Swindells and pay three times the deposit.  This case follows in the wake of last year’s case about prescribed information, Suurpere v Nice, and I think it is a really important case when it comes to counter-claiming against rent arrears possession claims.  It is important because it sets to rest any doubts that we might have had that you can counter-claim for a statutory penalty.  Some doubts had been expressed as to whether or not you could set off a statutory penalty against rent arrears, but that seems not to have caused the Court of Appeal any difficulty in Ayannuga v Swindells.  The second point to note is how strict the Prescribed Information Order is; because it is so important I have included the requirements of the Order in an appendix on page 19 of the notes and you will see there that it is not a straightforward matter for a landlord to comply with all those requirements.  Certainly it is not enough merely to send a tenant a copy of the certificate of protection that is provided by the authorised scheme; that does not contain enough information. I think it is likely that many landlords do not comply with the Order.  In which case, the tenant will have a penalty on that basis alone and the possibility of a counter-claim. 
Slightly trespassing on Sam’s territory here in respect of the Localism Act, as we know the amendments to tenancy deposit schemes in section 184 of the Act came into effect on 6 April this year, whereby the penalty crystallises after thirty days.  If the landlord has not protected the deposit or provided the prescribed information within the thirty days the tenant is entitled to a penalty award and even if the landlord protects the deposit late or even if the tenancy has ended, the right to the penalty is still there.  The penalty is now discretionary: it is a minimum of one times the deposit and a maximum of three times the deposit.  But what tenancies does this apply to?  Does it only apply to tenancies which began after 6 April 2012?  Well, the answer is no, because under the transitional arrangements in the regulations, the new law applies in respect of any tenancy deposit received by a landlord where the tenancy was in effect on or after 6 April, so it includes tenancies which started before 6 April, except where within thirty days, that is by 6 May, the landlord has both protected the deposit and given the tenant the prescribed information.  So in other words the landlord had a period of grace of thirty days following 6 April within which to comply with the statutory requirements and if he or she has not done so the penalty kicks in, even though this was a tenancy that started before 6 April.  So we should bear this in mind if we are consulted by a private tenant facing a claim for possession based on rent arrears, or confronted with such a case on a court duty session.
I am going to mention Ireland v Norton briefly, which involves a short but important point. Mr Norton, a joint tenant of a flat, paid a deposit of £800 which was not protected and he counter-claimed in the landlord’s possession proceedings for an order that the landlord return the deposit and pay a penalty.  But the issue here was that because Mr Norton was a joint tenant the landlord raised the pointthat he had a common cause with his co-tenant and so the counter-claim had to be brought by them both together, not by one alone.  The other tenant could not be traced, so there was not even a possibility of getting a witness statement from him giving his assent to the action.  But an argument was raised on behalf of Mr Norton, very astutely, that CPR 19.3 provides that “all persons jointly entitled [to a claim] must be parties unless the court orders otherwise.”  Sure enough, the judge ordered that the other tenant was not required to be a party and made an order for the landlord to pay three times the deposit.  Now this must be a situation which happens time and again, following the end of a joint tenancy.  For example, where you have a joint tenancy such as one which comprises three or four  students, one of them may have disappeared or is not interested in joining the claim.  It is therefore worth applying for an order under CPR 19.3, so that the claim can be brought in the names of one or some of the joint tenants rather than both or all of them.

I would like to deal quite briefly with the various human rights cases which start on page 10 of the notes.  The first three cases, Riverside Group Ltd v Thomas and Corby Borough Council v Scott and West Kent Housing Association v Haycraft taken together, are all examples of cases where the Court of Appeal felt that the tenant’s defence of Article 8 proportionality grounds was not seriously arguable.  Not only that, but the Court also felt that the lower court should have taken a more robust line and put a stop to the proportionality defence at an early stage.  In the Scott case Ms Scott had been subject to a very violent attack, following which her assailant was charged with attempted murder, and the judge had decided that this was a personal circumstance which should be taken into account.  But the Court of Appeal said no, it had nothing to do with the possession claim.  The violent assault was irrelevant to Article 8 proportionality.  The defence was hopeless as a matter of law, and it should not have been allowed to go to trial.  In the case of Haycraft in which the tenant had quite serious health problems, the Court accepted that the circumstances were closer to raising a proportionality defence, but the judge’s conclusion that the defendant’s case was not seriously arguable was upheld.  

But then we come to JL v Secretary of State for Defence.  Ms JL was a wheelchair user who lived in Ministry of Defence accommodation.  Her daughter suffered from mental health problems and her grandson had Crohn’s disease, so this was a household with some considerable problems in terms of their personal circumstances.  The possession proceedings here took a long time to get to the enforcement stage.  They started in 2007, and only in February 2011 did the Ministry of Defence decide to enforce the possession order.  At that stage Ms JL claimed judicial review of the decision to enforce the order by a warrant of possession.  Of course, since we are at the enforcement stage, there is no possibility of filing a defence here, since judgment for possession has already been given; it is too late for that, so any challenge to enforcement has to be by way of judicial review.  The Administrative Court held that it could indeed consider the proportionality of eviction at the enforcement stage, especially where there had been no previous consideration of proportionality.  This is the first case in which it has been accepted that it is possible to raise a proportionality argument at the enforcement stage.  But on the facts the Court held that it was proportionate to enforce the order in this case, because the authority had confirmed that it would provide temporary accommodation under homelessness duties.  So the very fact that the family were entitled to apply as homeless came into the balance of proportionality.
Birmingham City Council v Lloyd was a case that was always going to be difficult to win.  Mr Lloyd and his brother each had their own council flats and they were both secure tenants.  The brother died, and Mr Lloyd decided to move out of his own secure tenancy and into his brother’s flat.  The Council told him to return to his own tenancy, but he did not do so, so they served notice to quit on him at his own flat and brought possession proceedings in respect of his late brother’s flat, where he was now living.  The judge, somewhat surprisingly, dismissed the claim for possession on the basis that Mr Lloyd was suffering from depression, and thathe would find it difficult to find alternative accommodation: of course he had lost his original flat by now.  Moreover, he had recently started a business and he got on well with the neighbours, so that was something to weigh in the balance.  The Court of Appeal was having none of it and said that Mr Lloyd was a trespasser in the property.  Only in the most exceptional circumstances could a trespasser raise an Article 8 defence; the judge had usurped the role of the local authority.
But we now come to a couple of more positive cases. Buckland v United Kingdom was a case before the European Court of Human Rights in September of this year.  Ms Buckland was a traveller, who occupied a pitch on the local authority travellers’ site.  Various allegations were made against her which were at the low end of the spectrum, including arrears of water charges of £95.  It is true that there was an allegation that her son had had a gun, although it was not clear whether it was a real weapon or an imitation.  The judge accepted that Ms Buckland was largely blameless, but made a possession order against her.  This was before the Supreme Court decisions in Pinnock and Powell, and at that time the court’s powers were limited to suspending the possession order for 12 months at a time under the Caravan Sites Act 1968.  Ms Buckland complained to the ECHR. That Court reiterated the statement with which we are very familiar: “The loss of one’s home is the most extreme form of interference with the right to respect for the home.  Any person at risk of an interference of this magnitude should in principle be able to have the proportionality of the measure determined by an independent tribunal.”  No surprise so far, as the decision seems to be going over the same ground as the earlier ECHR case of McCann.  But the words “any person at risk of an interference of this magnitude” stimulated one of the judges, Judge de Gaetano, to dissent from that particular proposition on the basis that the term “any person” implied that a person could raise a proportionality defence not only against a public body, but equally against a private owner, or a private landlord.  Of course, this was one major issue left open by the Supreme Court in Pinnock, as to whether or not an Article 8 proportionality defence could be raised against a private landlord, with the court being the public body.  While this may seem to be perhaps putting too much emphasis on the narrow words “any person” in the familiar passage, the very fact that one of the judges chose to place this gloss on those words for the reason he did – and the fact that the majority of the Court were apparently untroubled by this view does strengthen the argument that proportionality defences can be used in a claim by private landlords.  So that will no doubt be the next area of argument, and this time next year we may be talking about a resolution of that issue.
So many of these cases have had a negative outcome.  There was, however, a positive outcome in Southend-on-Sea BC v Armour, which concerned an introductory tenant, against whom there were allegations of verbal abuse of a neighbour and others, together with other misdemeanours.  Possession proceedings followed and there were issues of capacity, following which a litigation friend was appointed and there were a number of adjournments.  Ultimately there was a period of some eleven months before the final hearing and there were no further incidents during that time.  There was evidence that Mr Armour’s behaviour had improved and the judge in the county court felt able to find that it was no longer proportionate to make a possession order.  The Council were not pleased about how long it had taken for the case to come to trial.  However, the High Court upheld the judge’s decision and in fact said that she had given a “model judgment” on the correct approach to deciding issues of proportionality.  In fact the county court judgment in this case is, unusually but very helpfully, on the Bailii website and is well worth reading.  The High Court accepted that a person’s subsequent behaviour, good or bad, could be taken into account.  In the past we have been used to bad behaviour after issue but before the date of hearing being taken into account, but this case shows that good behaviour is equally relevant.  There were no grounds for interfering in the judge’s decision.  The Court further held that the date at which the proportionality review is to be conducted is the date of the final hearing, in spite of any delays which have occurred, as in this case.

I will mention very briefly a case that came out in the last couple of weeks, Thurrock BC v West.  This, however, is another negative case. Mr West, his partner and their young son were living with Mr West’s grandmother, who was a secure council tenant.  The grandmother was herself a successor, so that when she died in 2010 there was no further succession.  The council therefore served notice to quit on the Public Trustee and brought a claim for possession.  However, the county court judge dismissed the possession claim on the basis that it was disproportionate for the council to evict the family when it would have had to re-house them in any event.  But the Council’s appeal was upheld. The threshold for establishing proportionality defence is a high one.  Mr West’s circumstances were in no sense exceptional; they were the same circumstances as any other young family who find themselves living in a situation where the person whose home they are in is no longer able to provide them with security.  The effect of the judge’s decision was remarkable: it was to compel the council to grant Mr West a tenancy to which he had no legal right. So the county court’s judgment was overturned.
Moving on to the last two cases on page 17 of the notes, both of these are homelessness cases.  One is Sharif v Camden London Borough Council.  This is a case which is a little beyond our twelve month catchment period, but the reason I am featuring it I will mention in a moment.  Ms Sharif was a carer for her disabled father and her younger sister.  Camden accepted a full housing duty to the family, but offered them two separate flats on the same floor of a hostel, some yards apart: the idea being that the father would be in one flat or room and the two sisters would be in the other.  The Council considered that offer to be suitable and notified Ms Sharif that they intended to discharge their duty.  The Court of Appeal said the issue here was one of suitability like any discharge of homelessness duty.  But accommodation provided under homelessness duties must not only be “suitable” for the household’s needs: it must also be “available”.  According to the definition of availability in section 176 of the Act, accommodation is not “available” unless it is available for occupation by the applicant “together with” anyone who normally resides with him/her as a family member or who could reasonably be expected to reside with him/her.  The Court of Appeal held that “residing with” means “residing together with”, that is, within the same four walls.  Two flats, however close together, could not satisfy that test.  Now Camden has appealed to the Supreme Court against this decision and the appeal is to be heard on 17 January 2013.  We have a concern that if Camden win the appeal it could give local authorities carte blanche to decide to split larger families according to the authority’s convenience and to seek to discharge duty in that way.  Some larger families may in fact choose to be accommodated separately if it means that they will be accommodated more quickly, especially if there are older children. But our view would be that it should be for the family themselves to choose that outcome, rather than for the local authority to regard it as a discharge of duty.
The final case is a Children Act case, R (Bates) v Barking and Dagenham LBC on page 18. It is a somewhat depressing note to end on, although it is only a refusal of permission case.  It is to be hoped that it will sink without trace, but I think it ought to be mentioned because it illustrates an issue that we are familiar with.  This was a case in which Ms Bates was found intentionally homeless, and was required to leave her temporary accommodation with her children.  She applied to Children’s Services for assistance.  An assessment of the children took place, and Barking and Dagenham accepted that they were “children in need” under section 17 of the Children Act 1989.  But the Council refused to accommodate the family together; they said they would take the children into foster care on the grounds that Ms Bates had failed to prevent herself becoming homeless or to approach her family or friends for assistance.  We only have an extempore judgement, so it is not clear whether her alleged failure was the same failure that led to the `intentional homelessness’ decision or whether she had actually been offered accommodation by social services which she was not accepting.  It may be, therefore, that this case is to be confined to its own facts, but on the other hand it will no doubt be on the radar of every social services authority because the judge in this case, Timothy Straker QC, held that Ms Bates was the author of her own misfortune and that the council had acted lawfully in offering to accommodate the children separately.  As a result, the interim injunction that she obtained under section 17 was set aside and permission was refused.  The judge said there was no real prospect of success at trial.  The authority’s policy was lawful; it was a strong prompt to the parent to organise themselves better.  Now that has got echoes of Lord Scott in the case of R (G) v L.B. Barnet in 2003., That is the case in which the House of Lords decided that section 17 of the Children Act was a general duty only, not one owed to the particular child, which is routinely used by social services authorities to justify offering to look after homeless children separately from the parent.  In other words, effectively  offering or threatening to take the children into care, shades of Cathy Come Home, rather than to accommodate the family together.  G v Barnet is cited as authority for that proposition, whereas in fact only one of the law lords, Lord Scott, actually expressed a view that the local authority’s policy was lawful. Since G v Barnet, we have had the judgment in ZH v Tanzania which applied article 3 of the UN Convention on the Rights of the Child, to the effect that the interests of the children should be a primary consideration.  So I’d suggest that we should always try to resist the suggestion that it is lawful to accommodate children separately from their parents when there is no issue of child protection and where the only issue is one of homelessness. Hopefully, one of these days there will be another case which addresses this issue and gives the courts the opportunity to reconsider the decision in G v Barnet and put it to rights.  
Chair:  Thank you very much.  If you have any questions for our speakers now is the time.  

David Watkinson, Garden Court Chambers:  I am sorry this is not a question; it is a comment on John’s talk.  I had intended to tell the meeting about Ayannuga v Swindells but John has stolen my thunder on that.  So I just have a couple of comments, one of them is on the other deposit case, Ireland v Norton.  One of the features of that was that it was the father or the stepfather of the tenant who was the actual party to the case who had put up the entire money for the deposit so the source of the deposit was one of the joint tenant’s family members who was not himself occupying.  So that did fortify the application for the exclusion of the joint tenants having to be parties rule in that case.  Obviously that will not apply to every case but even if that were not so, you can always put forward that the judge should disapply the joint tenancy party rule on the basis that the other joint tenants obviously had the opportunity to join in and chosen not to do so.  The joint tenant could become a party and could undertake to repay him his share, if he had made a share, to the deposit.  
The other case I comment on is Thurrock BC v West.  Contained in that is a set of numbered principles, the application of proportionality principles, and I think it is quite a useful summary.  One of the things it does do is re-emphasise what was said in Pinnock that the test is a proportionality test and not an exceptionality test.  You do get public authority representatives arguing that it is an exceptionality test when it was clearly said not be so in Pinnock.  Since then in various judgments in proportionality cases there has been a kind of exceptionality creep, even being found in judgments of the Master of the Rolls who was the judge who gave the leading judgment in Manchester City Council v Pinnock but there you go.  I think what the set of principles given in the Thurrock case does do is state quite clearly it is a proportionality test and not exceptionality.  Of course, they then do go on to say it is only going to be a minority of cases of proportionality that will result in a possession order not being made but at least that starts the consideration rolling with proportionality and not with an exceptionality rule so thanks very much for allowing me to make those two points.
Michael Hyde, Lamb Building Chambers:  A question about Amicus Horizon Ltd v Mabbott & Brand.  I was wondering if any of the panel members had any views on whether or not this case is going to open up a floodgate in so far as local authorities bringing into question any type of relationship that was not a marriage, so to speak, upon the death of one of the parties or whether it is going to end up eventually getting distinguished on its facts?

John Gallagher:  I think, like all these issues, it is very much on its own facts. I did hesitate before including the case, as I don’t think it establishes a new principle of any kind, but it does serve as quite a compelling example.

Michael Hyde, Lamb Building Chambers:  I am hopeful that John Gallagher’s answer is correct.  I do have to say I have had the unfortunate situation of a local authority jumping on this case with giddy excitement at the concept of bringing my client’s eighteen year relationship living in with the partner as not being one which satisfies that test but we shall see where that goes.
Sam Madge-Wyld:  There are other contexts where the law looks at when a partnership is akin to marriage.  The instant one that springs to my mind is in the immigration rules where they have said you have two years, that they had set that as a sort of example.  If you are just living together, if you can get enough evidence to show that you are living together and having a relationship then I think it should not be too difficult to persuade most judges that is a relationship akin to marriage but as John says, it is going to depend on what judge you get on the day, I think.

Stephen Cottle, Garden Court Chambers:  I wanted to ask whether HLPA was considering any campaigning move in relation to this under-occupation benefit cap because I just wondered what the scale of the issue would be if people are going to be drifting into arrears as a result of under-occupying to the extent of one bedroom and the extent of under-occupying two bedrooms and not being able to afford, perhaps, to move to other accommodation or not finding other accommodation to move to because of difficulty of finding it on the job market.  Also whether there is going to be quite a broad problem in the county court lists in arrears later on in 2013 as a result of the housing benefit reductions in this instance.  And whether or not we need some sort of strategy or public meeting in terms of campaigning in relation to what tactics we should be adopting in response to this because it does seem to me that there is a growing consternation that people are going to be having to move out of their homes because of this reduction?

Chair:  We made our submissions on it at the time of the draft and the consultations.  I do not know if you have seen that the CLG Select Committee have issued a call for evidence mostly, it has to be said, about private sector knock-on impact of welfare reform but they do want some evidence presented as to the public sector position.  We are also fairly hopeful we will have someone, a Minister, at the HLPA conference and we will be taking them aside for a chat and see what we can do.  We do not have anything planned in terms of substantive campaigning work but there is an Executive meeting on Thursday so I will raise it then and see what people want to do.

If there are no more questions for the speakers, are there any members of the Executive here who want to give reports?
David Watkinson, Garden Court Chambers:  I had, in fact, intended to refer to the Suitability of Accommodation Order and also the Prevention of Social Housing Fraud Bill but here my thunder was stolen by Sam.  So could I just mention that the second reading of the Social Housing Fraud Bill is next Friday 30 November in the House of Lords and after that, of course, it will go into Committee and that will be the time for amendments to be put up. 
Chair:  Thank you all for coming tonight, the next meeting will be held in January 2013 and further details will follow.  Finally, a further reminder to book for the HLPA conference to be held on 11 December. 
PAGE  
12

