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Chair:  My name is Ian Greenidge and I would like to welcome you to tonight’s meeting, which is a Homelessness Update.  Before introducing the speakers, could I ask if anyone has any corrections to the last meeting held on 18 July?  If not, I would like to introduce firstly David Carter from Doughty Street Chambers, who will be followed by Mike McIlvaney from the Community Law Partnership.
David Carter:  Good evening everyone; thanks very much for coming.  I have prepared some fairly comprehensive notes, but I will first tell you how we are going to breakdown the division of labour between us.  I will cover the legalistic bits and pieces which are essentially going to be recent cases over the last three years.  Mike will deal with the more practically based aspects of homelessness applications with particular emphasis on applications, reviews and costs.  There is a certain overlap; we will try not to tread on each other’s toes, metaphorically.  My notes, for instance, do cover quite a bit about applications and reviews; I will touch upon them in part but mainly I will leave that to Mike.

I thought it would be useful to have a bit of context to get an idea of national trends.  This table shows the statistics back to 2003 and is taken from the DCLG website, which is compiled from the returns from English local authorities.  You will see there has been a remarkable decline in the number of eligible applications.  Not so long ago there were nearly 300,000 applications every year.  In fact, slightly earlier than that the figures did exceed 300,000.  As you will all know, the DCLG and its predecessors pursued a fairly aggressive campaign with local authorities to encourage them not to take applications; that is something which Mike will certainly be addressing, they often step over the mark in refusing to accept what should be a proper application.  For whatever reason the number of applications has come down.  I think by common consent it does not mean that that the number of homeless people has come down by the same proportion.  What is fairly consistent, though, is the number of acceptances in percentage terms.  Since statistics were started in 1979 it has never exceeded 50%; one year it was exactly 50%.  What is interesting is that the number of applications has started to go up again.  I did a talk back in 2009 and I somewhat mischievously predicted that by 2013 there would be no more homeless applications because the graph was heading straight for the baseline but you will see that in 2010 it started to turn up. In 2012 the italicised figures represent the first two quartersand you will see that already they are ahead so they are going to go up this year.  And the second quarter of 2012 was higher than the first quarter so it does seem to be on the increase again.  Anyway, you can draw whatever conclusions you like from that but I thought it might be useful to give you a bit of context before we move on to somewhat drier matters.
Now, as I said, the notes are pretty comprehensive and I am only going to draw out a number of the cases and legislative changes.  The first case to mention is De-Winter Heald v Brent LBC which concerned contracting out.  This was a challenge on the basis that contacting out review decision was contrary to Article 6; ECHR; it was before Ali v Birmingham.  The Court of Appeal held that a decision-making process which was in accordance with the Contracting Out Order was not unlawful.  That case concerned one particular firm (Housing Reviews Limited) that does more reviews than any other contracted out firm.  But there are others; I came across one the other day, a firm of solicitors in Liverpool contracting out for an authority in East Anglia.  I think the ground has moved on with contracting out and it is very important to check that authority has been given to contract out.  So if you look at the 1994 Act upon, it sets quite strict criteria for being able to lawfully contract out and you often find, especially with fairly small authorities that no-one has given much thought to this.  Some bright spark in the housing department has thought this is a cheap way of getting our reviews done, why do we not just engage him but fail to go through the legal process to get proper authorisation?  So whenever you come across a contracted out decision-maker it is well worth pursuing the authority for their authorisation.  They may be reluctant to give it; sometimes they do it freely, sometimes they do not but you can also always use the Freedom of Information Act to get this.

Disability discrimination: Pieretti v Enfield LBC - in this case the local authority tried to argue that the s.49A of the Disability Discrmination Act 1995 (the statutory predecessor to s.149 of the Equality Act 2010 did not apply to individual homelessness decisions.  That was soundly rejected by the Court of Appeal.  I will come back to Pieretti when we look at enquiries and perhaps we will talk more about it then.

Sorry, this is not in the notes, having re-read the notes today I have noted that there are things I should have included.  You will no doubt recall two House of Lords cases, M v Hammersmith & Fulham, G v Southwark in both cases the leading judgment given by Lady Hale, principally because it concerned the Children Act’s interrelationship with homelessness applications.  Lady Hale was very critical of the local authorities who, had treated children who were quite clearly in need as mere homeless applicants and not dealt with them under the Children Act.  Following that the Department for Schools, Family and Children and the DCLG issued joint guidance, “Provision of Accommodation for 16 and 17 Year Old Young People Who May Be Homeless and/or Require Accommodation”.  Very useful if you have got an application from a 16- or 17-year-old to stop them shuttling the child backwards and foreardd between social services and housing.  It also makes it absolutely clear that the prime responsibility for 16- and 17-year-olds rests with children’s services, i.e. the social services department of the local authority or, if it is outside the urban areas, the county council.  So if a child applies to a housing department, the housing department must immediately on realising that this is a homeless child, refer him or her to social services for an assessment and house in the interim; not just say “Oh sorry, you’ve come to the wrong office, you need to go down there; oh, they’re closed at the moment but I’m sure they’ll see you tomorrow morning”.  Equally, if a child comes to the attention of social services, then social services must, initially, treat a child who appears to be homeless as a potential child in need, carry out an assessment and house in the interim.  It is much easier to refer to the guidance than the case law when dealing on the ground with local authorities, social workers, housing officers or solicitors.  

Back to Pieretti, the law on inquiries has been pretty well-established since Bayani back in 1990.  The approach in Bayani was that a challenge that a local authority should have made an enquiry which they did not make was subject to the Wednesbury test which makes it rather difficult; Wednesbury always representing an uphill struggle.  From the applicant’s point of view the position did not get much better when Cramp v Hastings BC was decided.  In that case the court said it should be even harder to challenge an inquiries failure now, bearing in mind Bayani was decided under the previous statutory regime, Pt III of the Housing Ac 1985, because a applicant has a right to a review so if there are any matters which the authority should have made inquiries into, the applicant has a second bite of the cherry by making representations to the authority at the review stage.  Now Pieretti is a gloss on Cramp.  In Cramp the court said that there is no obligation for authorities to consider something unless is it specifically raised with them or it was obvious that they should have addressed it.  Pieretti concerns the application of the duty to take steps to take into account a person’s disability when a local authority exercises a function.  What the Court of Appeal said was that even if it is not obvious that the person may be disabled for the purposes of the Disability Discrimination Act 1995, now the Equality Act 2010, and even though it was not specifically raised as such, they should inquire into if there is a real possibility that the person is disabled.  So what may happen is that you may have a client who does have something which potentially could bring them within the Equality Act but you do not necessarily raise it as such, or they may have gathered information without your representations which might lead to that conclusion.  Pieretti is saying there is a positive duty on the authority to make inquiries to establish whether the client has a disability.
We are not going to spend too long on eligibility but I need to mention some cases.  There are no cases of any significance on the eligibility regulations themselves.  The focus, in relation to eligibility should be on the immigration aspects of it; that is where the local authorities always go wrong, they do not approach eligibility in the right way.  The right way is, first of all, to decide whether the applicant is subject to immigration control or not.  Forget about the eligibility regulations, you have to go first of all to decide whether the person is subject to immigration control because if you do not, you cannot really approach the regulations properly.  When you do go to the eligibility regulations there are two lists, the first provides that concerns those who are subject to immigration control and those who are not.  So that is the key question.  In my experience with local authorities that is where they fall down.  Now there are two aspects to the immigration side of eligibility.  The main problems come in relation to European Union and European Economic Area nationals.  I have included in the notes various Treaty rights which homeless applicants can rely on and I would like to highlight some of them.  
The first one is Ruiz Zambrano v Office national de l’emploi, a Belgium case which concerned, a Columbian national and his wife (also Columbian) who came to Belgium, sought asylum and had two children there.  Under Belgium domestic law the children acquired Belgium nationality; that would not have happened in the UK because of our nationality laws but it did in Belgium.  Subsequently the Zambranos were not given a right to remain in Belgium but they had two Belgian children.  The case arose in relation to their application for benefits which they were denied because they did not have a right to reside in Belgium.  The Court of Justice of the European Union said that they had a right to reside in Belgium a county because they had dependent children who were nationals of that country.  
Harrow LBC v Ibrahim and Teixeira v Lambeth LBC are two other Court of Justice cases, which you will be familiar with, essentially giving EU citizens the right to reside in the UK if they have children in full-time education in the UK.  Those rights, which were acknowledged by the Court of Justice have now been given effect to in by amending the Immigration (European Economic Area) Regulations 2006 on 16 July 2012 (see regulation 15A).  I am not going to go over Ibrahim and Teixeira in any great detail but they clearly are important cases and I think it remains to be seen whether Regulation 15A faithfully reproduces the rights acknowledged by the Court of Justice into domestic law.  
The other case I have highlighted is Lekpo-Bozua v Hackney LBC.  That was a Court of Appeal case in which the Court of Appeal decided the words “residing legally” in the Directive 2004/38/EC, which relates to the rights of EU citizens to move freely between EU states.  So in terms of European citizens, there are the EU rights stemming directly from the Treaty and the Regulations and then there are the European rights which are adopted by domestic law (the 2006 Regulations).  
The 2006 Regulations give nationals of EEA states the right to enter the United Kingdom, i.e. they are not subject to immigration control.  They have a right to stay for three months without pursuing any particular purpose.  Beyond the three months, an EEA national is only free of immigration control if a qualified person, such as a worker.  There is a right to permanent residence after five years’ lawful residence.  These rights extend to family members of EEA nationals including dependent relatives. In Pedro v Secretary of State for Work and Pensions the dependency only arose after the EEA national’s mother came to join him in the UK.  The Court of Appeal said that it does not matter when the dependency arose; and so she was a dependent relative for the purposes of the Regulations.  /
There are a number of cases on workers. You are probably familiar with Barry v Southwark LBC; the applicant who had worked for two weeks at Wimbledon one summer was held to be a worker for the purposes of the Regulations.  FMB (Uganda) v Secretary of State, de Brito v Secretary of State for the Home Department and Konodyba v Kensington & Chelsea all deal with whether someone continues to be treated as a worker despite not working because they are temporarily unable to work through illness or injury.  In de Brito and Konodyba, two very recent cases, the court said the authority must ask whether there is a realistic prospect of them working.  
I want to mention three case on homelessness. The first is in Bah v United Kingdom, the European Court of Human Rights, held that s.185(4) of the Housing Act which is was compatible with Article 8 and Article 14.  Birmingham City Council v Ali and Moran v Manchester City Council dealt with the meaning of “reasonable for a person to continue to occupy accommodation”.  That is a key phrase, of course, because it appears in both s.175(3) and s.191(1).  They House of Lords held that in judging whether accommodation is reasonable to continue to occupy the authority should have regard to how long the person is anticipated to live there.  The Moran case concerned a woman occupying a women’s refuge who had applied to Manchester as homeless. They said that she was not homeless because she had a licence to occupy the refuge”.  Refuges depends on a good turnover of people; you cannot have bed blocking, to use the National Health term, and the court held that Ms Moran was homeless because it would not be reasonable to continue to occupy the refuge even in the short-term.  In Birmingham v Ali, Birmingham operated a “homeless at home” policy which meant that they having accepted a full duty, they offered applicants the choice of remaining in the same accommodation they had acknowledged was not reasonable for them to continue to occupy on the basis that they could wait there until they got an allocation of permanent accommodation.  The court said if it was only for a short time then it would be reasonable to continue to occupy that accommodation.  In other words it is a flexible concept.

Violence: a person can be homeless on the basis that it is not reasonable to continue to occupy because they are subject to violence or there are threats of violence.  In Yemshaw v Hounslow LBC, the Supreme Court held that domestic violence is does not limited to violence involving physical contact; it could involve threatening or intimidating behaviour and any other form of abuse which directly or indirectly may give rise to harm.  That acknowledges how domestic violence is interpreted in the family courts.
Priority need: two cases on residing with dependent children: Oxford City Council v Bull where the applicant was put in interim accommodation and his son came to live with him.  Oxford decided that he did not have a priority need because he was not residing with a dependent child.  The court said that was wrong; if a child resides with an applicant in the interim accommodation that is good enough to establish a priority need.  Holmes-Moorhouse v Richmond upon Thames concerned a split family.  The court held that the decision about whether a child could reasonably be expected to reside with an applicant was a matter for the local authority not for a county court in matrimonial proceedings.  It was also held that it is only in exceptional circumstances that it would be reasonable to expect a child who has one home with one parent to be provided with another home in order to live with the other parent.  

Intentional homelessness - deliberate act: Ugiagbe v Southwark LBC concerned s. 191(2) and ignorance of a relevant fact.  The question was whether Miss Ugiagbe had acted in good faith.  She had an assured shorthold tenancy and had been served with a s.21 notice. She asked her landlord whether he would give her some more time so she could find alternative accommodation.  He agreed but she didn’t find anywhere.  An advice agency advised her to seek advice from the local authority .  She did not to do so.  Not having not found alternative accommodation, she felt duty bound to leave the property because she had, effectively, promised the landlord to do so; so she left before the landlord took possession proceedings.  She applied to Southwark and they found her intentionally homeless.  The court said that Southwark were wrong because good faith carried a connotation of impropriety, misuse or abuse of the legislation; it did not extend to foolishness in failing to seek advice.

Reviews: Mike is going to deal with this so I only want to deal with reg.8(2) of the Allocaiton of Housing and Homelessness (Review Procedure) Regulations 1999.  There are two important recent cases: Lambeth LBC v Johnston and Banks v Kingston upon Thames.  Johnston is particularly useful, particularly the comments of Rimer LJ at the end of his judgement about the value of being able to make representations to a local authority.  It is important to distinguish reg.8(2) from the natural justice right to respond to matters held against you.  Clearly there is a bit of an overlap but the essence of reg.8(2), as expressed in Johnston is that it is not just being able to have your piece, effectively, to know what is said against you and say it; it is to know what is said against you and to know how it was dealt with by the local authority in their decision which goes further than just the natural justice right.  For instance, it is quite common for local authorities to gain new information between the original decision and review.  The question is whether reg.8(2) bites.  I suggest that it does. There are a number of cases, at county court level, where this has been accepted.  So new information obtained, whether from the applicant or his/her advisors or by the inquiries made independently by the local authority, is new information.  The purpose of reg.8(2) is to give the applicant the opportunity to deal with how it is treated by the authority..

Just a few points on appeals to the county court; .  The speech of Lord Neuberger in Holmes-Moorhouse v Richmond upon Thames is often relied on as a get-out-of-jail-free card by local authorities’ counsel. I have included in the notes a summary of the main points at paragraph 88, pages 22 and 23. Lord Neuberger said that highly technical points which should not normally lead to a decision being quashed, where the decision can be justified on other grounds.  He rehearses what was said in an earlier case (R v Croydon Ex p Graham about nitpicking or pedantic exegisis, and the need to look at the letter as a whole which the Court of Appeal highlighted in Osmani.  But it is always important to point out to judges that Lord Neuberger also said that county court judges have got to be vigilant to ensure that applicants have not been wrongly deprived of benefits.  

Ugiagbe v Southwark LBC and Pieretti v Enfield LBC relate to relief.  In Ugiagbe, by the time of the Court of Appeal hearing, the applicant had found other accommodation and Southwark argued that there was no point in quashing the decision as on reconsideration, they would decide that she was not homeless.”  In fact that accommodation was not settled and the court accepted her argument that if she lost it non-intentionally and re-applied as homeless the authority could rely on the decision she was now challenging to find her intentionality homeless.  A similar point was made in Pieretti v Enfield LBC. 
Sharif v Camden LBC concerned the housing of a large family.  Camden accepted a duty and placed the family in two units of accommodation separated by a corridor.  That was held not to comply with s.176 of the Housing Act because they were not housed together.  
Suitability: in Birmingham CC v Ali which I have already mentioned, the House of Lords applied the principles in relation to the reaonsableness of continuing to occupy accommodation to suitability.  In Sheridan and others v Basildon BC, which concerned applicants who had been evicted from Dale Farm, the Court of Appeal held that there was no obligation on local authorities to provide a site for an applicant to place her caravan where she could not occupy bricks and mortar accommodation.  

The full housing duty: there are a number of cases on termination; Maswaku v Westminster CC was concerned with the words “possible consequences of refusal” (see s.193(5) and s.193(7)) the court rejected the applicant’s argument that Westminster had to spell out in every detail what it was that would happen to her if she did not accept an offer of accommodation; rather than (as Westminster had said) just that they would owe her no further duty.  Harrow Council notify applicants of the possible consequences of refusing the offer when they accept the full duty and not in the offer letter itself.  In Vilvarasa v Harrow LBC, the court said that this was permissible although there may be an issue if there was a long gap in time between the letter giving the possible consequences of refusal and the subsequent offer. 
I am running out of time so I will just have these last three points.  There are prospective amendments as a result of the Localism Act 2011.  Most of the Localism Act is now in force, but ss.148 and 149 are not .  These sections insert a new s.193(5) into Pt 7 which provides making it clear that 193(5) does not bite where the offer is of Pt 6 or private rented sector accommodation.  There is a new section which allows discharge by the offer of a private rented sector accommodation.  Finally, if an applicant does accept a private rented sector offer but within two years of acceptance he or she loses the accommodation non-intentionally, the authority continues to owe them a duty provided they are still eligible (even though they no longer have a priority need).

Chair:  Thanks very much, David.  I am going to hand over to Mike.  

Mike McIlvaney:  Firstly I will just mention something arising from David’s talk and that is in relation to the case of Birmingham City Council v Ali in the House of Lords.  David referred to that at page 13 of his notes and there is a brief update in relation to that case which, in a former existence, was subsumed within the case of Aweys v Birmingham City Council.  Mr Ali was described by Mr Justice Collins as living in a Macawber-like situation, living in hope and less so in expectation.  But fortunately very recently Mr Ali’s claim for damages against Birmingham City Council under Article 8 has been settled at the door of the court for the sum of £10,000 and Mr Ali is now accommodated in a very nice property.  So just to flag up that it is worthwhile in certain cases pursuing damages under Article 8.

Thank you to David for his very comprehensive notes which makes my job a lot easier and I can deal with the very simple, practical issues that arise on a day to day basis in relation to homelessness.  On the way down on the train I did have a look at David’s table that he directed us to at the outset of his talk in relation to the fall in the number of homeless applications and I calculated that if there are further reductions in applications at the rate that there have been over the past nine years then we should see an end to homelessness by the year 2014, which means that by then we will not have to get together to talk about it any more, presumably.  Or we might, instead, be talking about gate-keeping over a day’s course to try and explain to ourselves why nobody is asking for accommodation.  Well, do not believe the statistics if you think that there may be some true reflection between the numbers of homeless applications and the number of people who are homeless.  We all know that there is no direct correlation.  I was given a statistic a few years ago by a friend and I was reflecting on this on the train also, it obviously had a profound effect on me because I still think of it from time to time, but he said that the number of Elvis impersonators is increasing throughout the world, especially in South East China, and that the numbers are growing exponentially and at the current rate of growth we will all be Elvis impersonators by the year 2020, I think it was.  So my mind’s eye looked at him and imagined him in an Elvis suit and then I reflected on myself as well in that situation.  I do not think it is going to happen somehow and neither do I think there will be no homelessness in 2014 or 2020.

Of course one of the reasons for the falling figures (which are so attractive to the Government and to local authorities)  is that there is considerable gate-keeping going on still.  In fact, since I have been doing this job I have not noticed a reduction in the number of situations where gate-keeping has occurred.  It is possibly the case that there is more gate-keeping now than there was when I set out.  The fact that it is still alive and kicking is reflected in the two cases in the notes of ombudsman’s decisions that are reproduced from LAG.  In the first case of Newham there was a presentation by a male homeless applicant who was threatened with homelessness and he was told to go away and come back once a possession order had been made, surprise, surprise and he re-presented on the day of his eviction and, again, he was kept waiting six hours and ended up sleeping in his car.  So that sort of scenario is familiar to us all and it is still occurring regularly.  The second case is very similar, it involved a French national, a disabled woman with two children, who had a private landlord who commenced proceedings for possession and she was told to come back when an order of the court had been made.  The council officers admitted that she may have been told to come back on the day of the eviction, surprise, surprise again, and in both of those cases the ombudsman found extensive maladministration in relation to the handling of the respective applicants’ homeless applications including in relation to the homeless investigation, the provision of temporary accommodation and the recording of advice.

So given that this is an on-going issue perhaps the challenge to us as practitioners is to try and reverse the figures as they are going at the moment so that we see more homeless applications being made to the authority successfully and to stop people being turned away.  A way in which we might achieve that is to take, if we can, certain practical steps when confronted by this situation.  I have listed some of the practical steps and you will see the bullet points. Most of the details that I have provided there are self-explanatory in terms of the steps to be taken.  Whizzing quickly through them it is obviously important to take sufficient details of the applicant’s personal circumstances and I think it is a good idea to take very good details, obviously dependent on the time allowed in particular situations but sufficient details to go into, perhaps, the application itself for interim relief that might need to be made that evening.  If you can set it all out in your initial letter then that might obviate the need for a statement at this stage and  the letter can be put before the judge.  You have to have all the relevant contact details. It is good to have a list actually, on your desk: a check-list of all the relevant details of relevant fax numbers, telephone numbersetc. Things are going to be flying about so it is good to have these prepared and to hand.  Obtain client instructions in sufficient detail to prepare the letter of claim, check counsel availability at an early stage if you are not going to make the application yourself, do a ring around, some counsel operate duty rotas and it is handy to know who might be on a particular rota at a particular time.  Send a pre-action letter giving sufficient notice to reflect the straightforward nature of the duty engaged, and we know that there is a very low threshold and it is a very straightforward duty so we do not need to go to over the top in relation to the law.  But simply set out the illegality complained of and what is needed to put it right.  

If no appropriate response then we can grant Emergency Legal Aid.  We need to retain the client for further instructions.  Now experience tells me that if you let the client out of your waiting room to wander down the road for a bag of chips they might never come back because they tend to get nobbled  on the way; get a phone call from the local authority who say, “Can you call into the neighbourhood office?” for this, that and the other and you never see them again, which can be quite embarrassing when you are half through an application to a high court judge.  So keeping hold of your client is a good one.  Instruct counsel in relation to the making of the telephone application.  There is a duty of candour that counsel has or the person making the application has in relation to obviously putting your case but also raising before the judge any adverse elements that your case might contain.  There is a duty to keep a detailed note of matters advanced and discussions with the judge so that a note can be passed to the other side afterwards or the following morning.  The case there is Lawer v Restormel Borough Council, sorry I did not cite it but it is 2007, EWHC 2299 ADMIN and especially the words of wisdom from Mr Justice Mumby.  Contact the duty officer as soon as possible before the Order is made, assuming an Order is made, but let them know what is happening; you do not want to be stuck in the office until twelve o’clock so tip them off early and that will give them a chance to source temporary accommodation in the event that the Order is eventually made.  Discuss with counsel the necessary terms of the Order.  It may be that your client is going to be stuck in the waiting room; does not have car access and is put in a hotel or somewhere miles out of the city so try and make sure that any Order covers travelling, taxis or whatever, so that the person is transported to the accommodation otherwise the availability of the accommodation is a nonsense.  

Keep records of all times and events; it is very important to keep a record of what is going on, what has happened, and your exchanges with the local authority because you may need to rely upon those at some future stage; you may need to produce a witness statement.  Also things are going to be flying about and it is good to record time as you are going along rather than later. Try to resist the temptation to think, “oh well I will sort out my times later”; do it as you are going along and get into the habit of that.  Communicate the terms of the Order to the local authority, assuming that an Order is granted, it is interim relief obviously, it will only be granted in exceptional circumstances.  On the basis that it is and it will be if the balance of convenience lies in your client’s favour, it normally will do if you are in a homeless situation, and if you put forward a strong prima facie case which hopefully you will be able to do, the Order should be made.  You will see that further steps will need to be taken the next day and I will not simply read those out for you, they are very self-explanatory. 

I just want to talk very briefly about repeat applications; it is good to have in the tool bag the repeat application.  Often an individual will return to you or may arrive on your doorstep from the wilderness having perhaps been somewhere else, their review rights exhausted, appeal deadlines missed and you are scrabbling around  thinking about what you can do; this person has applied before, can they apply again? Can we resurrect this case and resurrect all of the duties that follow from that?  The relevant cases are listed there, Fahia and Begum of course are the leading cases.  The authority must accept further applications where they are not identical or based on exactly the same facts.  It was always a favourite of the local authority to say there is no material change in the facts, there is nothing materially different from the first application, nothing has really changed, go away, basically.  The position for the applicant is a lot stronger now with this identical facts scenario.  So the cases are there.  The recent case in relation to this issue that I have listed is the case of May v Birmingham City Council and just very quickly the position here was that the claimant had fled domestic violence.  She was living in Slough in 2009; she travelled up to Birmingham to live with her grandmother.  She could not stay with her grandmother beyond the first few days so she applied to the local authority.  The authority accepted a duty; an offer of accommodation was made pursuant to that duty which was refused for whatever reason.  I think she requested a review of the discharge of duty decision but she did not appeal and so she was stuck where she was.  Her grandmother said that she could continue to live with her; she had nothing else until such time as a Part 6 offer cropped up and her waiting list application came to the top.  That did not happen before she was ejected from her grandmother’s house and she made a new application and the local authority tried to argue that the facts in that case were identical. Mr Justice Singh said that it was irrational for them to have found that.  Interestingly, in that case when she went to them initially to make the second application, Birmingham produced a Section 184 decision letter saying that they had no duty because there is no change in facts and they tried to deal with it as a Section 184 discharge and then that led into her being notified of her review rights and so a review was requested.  At the end of the review, which was unsuccessful, she was invited to lodge a county court appeal. So  an appeal   was issued to protect the  position (in relation to jurisdiction) because the  council were so convinced of their assertion that  the county court was the right  forum.  A judicial review was launched as well because we were convinced that the forum was not the county court and that was held to be correct.  

Relevant considerations: there is a list of things that we might want to think about when this straggling client arrives on the doorstep and we are scratching our heads and thinking about what we are going to do and can we make a repeat application?  I think the first thing to do is to consider how the application was disposed of in the first place. So is it a discharge of duty case where there has been a Section 193 duty accepted and an offer of accommodation has been made which has been refused and so that the applicant  has gone through one of the exit doors of Section 193 and it is a discharge of duty situation?  If so we want to relate back to that situation when we are thinking about the new factual context.  Alternatively, it might be a no duty ever accepted situation, for example the person has never got past stage one because the council has said they are not eligible or they are not in priority need or they are intentionally homeless so there has been no Section 193 exit route,because the duty was not accepted at the outset.  So again, think about that and try to think about the sort of facts that you need to work into the new situation.  

So what sort of factual issues might there be?  It is good to have in mind a check list, depending upon the situation, again, but obviously in intentionality cases, the chain of causation, has it been broken, has there been a supervening event unrelated to the unsettled nature of the accommodation that has led to homelessness?  Has settled accommodation occurred since the first application was made?  “Effluxion of Time”; that might occur in a situation  where  initially we go along and the council says you have got no local connection with us, nine months later there might be.  “Composition of Family”; families change, they are organic, we might have somebody coming to the country from abroad or we might have a new child in the family; that is going to change the nature of the application.  “Family Circumstances”; again, families grow, needs change, kids develop, educational needs develop and change, a child might be entering into a critical phase of education, which might be a change in circumstances.  “Accommodation Situation”; disrepair for example.  “Developmental Milestones” might include in the context of statutory overcrowding a child reaching the age of one or reaching the age of ten for the purposes of the assessment.  “Health Situation”; as in the case of R (G) v Haringey LBC [ 2009] EWHC 2699 (Admin) QBD when the court accepted that, and it is referred to in David’s notes I think at page 5, the introduction of a new medical report was sufficient to allow a further application to be made.

Important things: the letter of introduction; it is going to be harder the second time around than it was the first time around.  So if you thought it was a nightmare the first time around and maybe you had to go to court, then the second time around might be even worse.  Make your letter as extensive as possible, deal with all of the issues, raise the relevant cases, Fahia and Begum, any current case law and stress to the local authority why they  are no longer still thinking about material changes and the limits to what we need to show for them to accept a new application.  Warn them about judicial review, and costs that will flow from that if it needs to be issued, at an early stage.

Review procedure: I have just highlighted the Review Regulations there.  Regulation 6(2) provides that the authority shall notify the application or someone acting on the applicant’s behalf and that they may make representations in writing to the authority in connection with the review and, if they have not already done so, notify the applicant of the procedure to be followed in connection with the review.  So dealing with that first, again, the cases on the next page are in David’s notes but the outcomes of those cases were not particularly favourable to the tenants.  Maswaku v Westminster City Council and Said El Goure v RB Kensington & Chelsea both related to requirements under Regulation 6(2).  The court said, basically, if you have got a solicitor acting for you then do not really worry about what Regulation 6(2) says; not a problem.  But think about the situation where a client comes to you after the review process has been concluded, were they told, where they did not have any representation, what their rights were in relation to the review process?  Always worth checking because in that situation there will be some mileage.  

Regulation 8(2), just going back to page 9, that provides that if the reviewer considers that there is a deficiency or irregularity in the original decision or in the manner in which it was made but is minded none the less to make a decision which is against the interests of the applicant on one or more issues, the reviewer shall notify the applicant that the reviewer is so minded and the reasons why and that the applicant or someone acting on his behalf may make representation to the reviewer  orally or in writing or both orally and in writing.  We know that there has been some litigation in relation to those issues and, again, David’s notes, if you want to flick back to those on another occasion, deal with some cases there.  In Makisi, Yosief and Nagi v Birmingham City Council the Court of Appeal decided that an applicant had a right to be heard in person under Regulation 8(2).  So they can make their representations orally in a meeting, a face to face situation, rather than simply over the telephone.  The applicant can insist on that.

Just flagging up there before moving on, it is not clear what the position is where the right to a face to face meeting is never flagged up for the applicant, particularly in circumstances where they have no legal representation.  I just note there that in the Nagi case an entitlement to an oral hearing did not arise as it was held that there was no deficiency in the original decision.  As to what might constitute a deficiency, then again David’s very helpful notes at page 19 give a list in case format style of circumstances where there might be a deficiency in the original decision.  In Mr Nagi’s case it was held that there was no deficiency despite the original Section 184 letter having been written very badly and the court described it as being clumsily drafted.  Nonetheless it communicated to Mr Nagi, the court held, the substance of the reason for the decision and so there was no deficiency in that particular case.  I will come back to Mr Nagi in a second; I think that would be a good thing to end on.  

Before I do that, just talking about oral hearings and practical considerations, I think it is important that the client demands an oral hearing if the client is prepared to go along and I will always encourage a client to do so.  I will always go with a client if necessary to the oral hearing.  My colleagues at CLP in Birmingham  will do the same.  I think our success rate is about 85% or something like that so it is well worth doing.  It is well worth doing particularly in certain cases.  Certain cases might include where credibility is an issue or where the client’s demeanour is important to the review, where the client’s health situation will have perhaps a visual impact on the reviewer.  One of my clients was in a bad way altogether really but he was also blind in one eye and he had a problem with the other eye insofar as he could not blink and so his vision was obscured by tears and he had to wipe his face frequently.  We asserted that, effectively, he was 70% blind as a result of that.  The review officer simply did not believe that scenario; we went along and the review officer could see the client for himself and saw the difficulties that he had every minute of the day.  There may be language issues, there may be poor writing skills in a case  where there is no representation so obviously it would assist the client to go along and make representations in person.  And dare I say it, an oral hearing is very useful when you have got a weak case and that is when your silky advocacy skills might come in handy?

In terms of preparation, there is no harm in going over the top.  You know, you might get to a situation where this outcome is of considerable importance to this person and your case may well run into the exceptional fee criteria where you will be justified in carrying out, where necessary, considerable preparation.  Preparation of documents, evidence, doctor’s reports, all of the homeless documents, preparing submissions, preparing chronologies, etc, etc, so the rest of my bullet points deal with that.  Make sure there is a record of proceedings, that is important, get the proceedings transcribed.  Also important, I think, to try and dictate.  I know the case of Makisi says the procedure is for the local authority to dictate but the applicant’s solicitor can, if not dictate, suggest the way they want it go to.  You are making the submissions on review on behalf of your client, you are entitled to suggest the way that you might want to present those representations and so have in mind a time estimate, agree that with the review officer.  Definitely go through the representations, do not invite the review officer to ask questions for responses; I do not think that is the right way to go.  Put your client’s case for your client as forcefully as you can.  Factual versus legal submissions?; well you are in a situation with a lay person, effectively.  My view on this is to concentrate on the facts and do not do the job for the authority in relation to explaining the law.  You may well, with your extensive layout of facts, create some trip hazards for the authority and it is not really for you to stop them falling over.  

Just going back to Mr Nagi and the importance of the points that I have been discussing, I was very disappointed that the Court of Appeal had found that there was no deficiency in the original Section 184 decision letter so that the Regulation 8(2) was not engaged because of all of the applicants I think Mr Nagi’s situation was the worst.  He was living in a maisonette which could only be accessed by going up a flight of stairs, with seven children, isolated in the outskirts of Birmingham on an all white estate where he was suffering racial harassment of a very serious nature.  His wife was suffering from epilepsy to the extent that she was having seizures on a daily basis so there was a danger of her falling down the stairs.  She also had serious mobility problems.  So when that Court of Appeal case lost, as it was lost in relation to Mr Nagi, we reflected on his situation back at the office and we, effectively, carried out an MOT of his housing circumstances and it quickly became apparent that there had been degeneration of Mrs Nagi’s health situation, her epilepsy, the frequency of it had increased during the period of the Court of Appeal proceedings.  There had been further instances of harassment, mobility issues were becoming worse; basically we submitted a further homeless application to the authority and pointed out that this was not identical to the previous one, which they were forced to accept.  

I talked about the extensiveness of the letter and the usefulness of that at the outset of making a second application.  I think the repeat application ran to about ten pages long so there were a few trip hazards in there and, lo and behold, the authority did trip over various parts of the letter.  They produced a Section 184 letter which did not fully reflect on the submissions that were made, partly because of the council’s own gate-keeping.  The letter was sent to the council and then they arranged for a second tier homeless interview and somewhere in the process the original letter got lost, so they took all of the information to make the Section 184 from just the application form and bingo, deficiency in the Section 184 followed.  No prizes for guessing what happened next.  We had an oral hearing which, in the event, lasted the best part of a full day with bundles and documents going back years and we had witness statements.  The Court of Appeal said that it was not appropriate to have witnesses along or cross-examination but we prepared witness statements from doctors and nurses and what have you that could be presented at the review hearing and oral submissions were followed up by written submissions and that resulted, in fact, in the local authority accepting a full duty to Mr Nagi and his family.  He has since, in recent weeks, been re-accommodated by them in suitable accommodation.  So things are not always completely hopeless, going back to the thought of Mr Macawber, there can be situations that end up well in the end.

I do not think I have really got time to go through all of the final points in relation to costs but the cases are noted there for you to have a look at and the Guidance is pretty clear and it is pretty good news, I think, in relation to the applicant (looking through tenant tinted glasses).  The decisions are pretty favourable in relation to appeals, and judicial reviews where there was a concession made post-issue.  The courts are tending to go along the line that if the proceedings have been issued, particularly in circumstances where a pre-action letter has been provided setting out the details of the claim, etc. then costs will be awarded, as costs would normally be awarded, in the event.  Normal cost principles apply.  Anyway, I will leave you to have a look at those.  David flagged up that I had missed out a couple of cases.  The cases are R (M) v Croydon LBC [2012] EWCA Civ595 which is a case where costs followed when a pre-action letter had been sent and there is a further case of AL Albania and others v Secretary of State for Home Department [2012] EWCA Civ 710 which is analogous to an appeal situation in the county court where it was said that costs will follow even where there is no need for a pre-action letter because the factual situation has already been fully set out.  So it is pleasing that the cost cases are going fairly favourably from the tenant’s point of view, given  the amount of free time that us legal aid lawyers have to spend at earlier stages during the course of reviews and perhaps sometimes attending review hearings, so that is good news at least.  

Chair:  I will now invite questions from the floor.
Contributor:  You said that the Court of Appeal has mentioned that you cannot have witnesses at the oral hearing.  Considering that you can have statements, is there any particular reasoning as to why this is so or is it just because?

Mike McIlvaney:  In the Makisi, Yosief cases the Court specifically said this I think in response to the local authorities; that they were foreseeing a floodgate situation with lots of costs being incurred in relation to that particular situation.  I think the Court was keen to impress that this was not an adversarial judicial situation but that it was more akin to an administrative process where it was not appropriate to have witnesses there for examination and cross-examination, otherwise it would become unwieldy, I think that was the reasoning for giving that concession.

David Carter:  Homelessness reviews where the reviewer said “I do not believe your client and/or the evidence from other people” based on that sort of thing.  Does not that invite, then, there ought to be some sort of consideration as to the credibility of those persons?

Mike McIlvaney:  I think that is right.

David Carter:  Can you distinguish between Regulation 8(2) representations and just general representations for the purposes of the review?  For the latter it is really up to the local authority to have their own procedure and some local authorities, particularly those outside urban areas have a full-blown court hearing.  You go to rural areas, it is not uncommon for councillors to get involved in decisions, to have a sort of quasi-court hearing but that is there choice.  The issue that Mike was referring to really relates in the narrow area of Regulation 8(2) so there has to have been a deficiency, irregularity or something wrong with the procedure in the original decision that has to have been identified by the reviewing officer.  They have to have served the minded to letter and at that point then you have got a right to make written and/or oral representations.  So maybe this is clear in your mind but I am not sure if it is clear in everyone else’s mind.
David Thomas, Anthony Gold Solicitors:  This is a hoary old chestnut for us.  On costs, if you win in the county court what are your chances of getting the costs of the review from the costs officer?

Mike McIlvaney:  That is a tricky question.  Certainly from my own firm’s perspective we do not seek costs of the review process when we are successful on appeal, we simply seek the costs of the appeal.  Taking it back to include the whole review process is a novel thing that I have not really considered, to be honest, and perhaps I will have a chat with our costs expert when I get back to the office to see what the possibilities of that are.  Has anybody else got any experience of claiming the costs of the review as well as the appeal?  It is, obviously, always open for you to put to the local authority in negotiation that you want your costs in relation to a settlement of the review process as well.  All of the facts and the issues are before the council pre-issue of the appeal so there is certainly room to make the argument, I think.

Michael Hyde, Lamb Building Chambers:  Back in the days when I was an advisor at Shelter, Hertfordshire the Dacorum Borough Council certainly engaged in these court-like hearings which have already been referred to by the panel.  The difficulty that we had was justifying the funding under legal help for us to actually attend.  Am I right in understanding from Mike that he did all this one day hearing with all the bundles and such like, was all that funded under legal help and did you have any problems with the LSC after the event getting all your costs back from them for the work done?

Mike McIlvaney:  I thought you were going to ask that question and we have not been paid by the Legal Aid Board yet and probably never will be, I do not know.  It was a one off.  I mean I do not suggest that you attend every oral hearing but the ones that you do are not going to last a day.  I think this was an exceptional case and if we do not get paid we do not get paid but I think the way that I was putting it was that we certainly spent a lot of time and effort that was justified on legal help in preparing the case so that we, at least, made the claim an exceptional one and we will get paid above the fixed fee.  Whether or not we will get paid for the hearing itself remains to be seen.  Certainly representation at a hearing on legal help would not be covered and the Court of Appeal talks about the convening of the situation as a meeting rather than a hearing and perhaps there is room to argue that you are attending a meeting on behalf of your client to settle issues in his case, which would be covered by legal help so I think it is a question of how it is put and how the putting of it will be received but it is a grey area.

Michael Hyde, Lamb Building Chambers:  Certainly I commend you for attending and engaging with them because I have witnessed one of these hearings at Dacorum and in that case they were cross-examining the homeless applicants, two incredibly vulnerable individuals, and asking wholly inappropriate questions which boiled down to arguments that would have been later down the line about taking into account relevant considerations.  So they are well worth the challenge if you can get to the hearings.  Certainly I have offered to those more recently that I, as counsel, would be willing to attend pro bono to get a full note so that we can then get to the stage of being able to challenge these hearings because I personally think they are entirely improper in the way that they are being run at Dacorum, I do not know about other local authorities.
Mike McIlvaney:  I agree with those sentiments and you raise another issue there.  Being a good reason to attend is to protect the client, actually be some form of protection from possible bullying on the part of housing officers who might turn up on the day.

Chair:  If  there are no more questions I would like to thank the speakers once more for what I think were very contrasting but complimentary and informative talks.  We will move on to the Information Exchange now so would anyone like to raise any interesting cases they want to discuss or any recent developments that they want to share with the floor?
Sara Stephens, Anthony Gold Solicitors:  We have got a positive update for once on the long-running saga of the surveyors’ fees.  I think everyone knows that they were set at £50 an hour and the MOJ, after a lot of representations from HLPA, has accepted that that was the wrong rate and was actually based on drive-by evaluations for proceeds of crime act cases.  After all the representations put forward by HLPA, and I would like to thank in particular Viv Gambling and Giles Peaker for all their hard work on that, they have accepted that a more appropriate rate in London would be £115 an hour and out of London would be £85 an hour.  At the moment that is not going to be codified so it will have to be done via prior authority.  Exactly how that is going to work in practice we are not sure; they have advised that the LSC will be issued with guidance by 1 October and also by 1 October they are going to give us some information about how we can best put those applications of prior authority to them.  We do not yet know whether we will have to make a separate application for prior authority or can just put some kind of wording in the App 1 to save time and effort on both sides.  I have had some feedback from people outside of London; I know not everyone is happy with the £85 an hour.  The MOJ has said that it is not going to budge at all on that.  We will let you know as soon as we have heard further, hopefully before 1 October.  
Chair:  I will pass over to David for a Law Reform Update.

David Watkinson, Garden Court Chambers:  When we were last here I mentioned a case called JL v Ministry of Defence in which the issue as to whether proportionality applies at the enforcement stage was an issue and that judgement was pending.  Judgement was given in the Administrative Court on 30 July.   There were three issues in the case; the judge decided two issues against the claimant but the issue on which he decided it favour of the claimant was that proportionality could apply and the enforcement stage and the reference is 2012 EWHC 2216 ADMIN.  What he said was there is nothing in the ratio at the Supreme Court in Pinnock that prevents a further or fresh consideration proportionality in relation to Article 8 at the enforcement stage; this issue was not raised, argued or addressed.  In my judgement, again by extension of the Supreme Court’s reason in Pinnock a proportionality review can be considered at the enforcement stage in an appropriate case but not in every case.  Where the question of proportionality has been raised and addressed at the possession stage or it could have been raised and addressed it will be difficult for the tenant to successfully invoke it absent a marked change in circumstances or some other exceptional reason justifying its consideration.  In the vast majority of cases where enforcement takes place without any need for the service of a notice of a warrant that has been applied for or issued within days or weeks of the possession order it is unlikely that such a justification will be capable of being established.

Now there is the principle, there are the qualifications on it and in this particular case the occupiers’ right had been terminated some fifteen years before this judgement.  But before, because we have got the principle, we all rush around rejoicing and build bonfires in the streets the issue in which she did decide against the claimant was that the judge decided the proportionality issue herself and decided that it was proportional for a possession order to be made, partly because she had been there fifteen years already.  Now because the judge has decided that, of course, an application for permission to appeal has been filed and if her permission is granted, which of course it may not be, the Ministry of Defence may well cross-appeal on this issue.  But for the time being there is the principle.  But one other qualification; it seems to me that any use of it will have to be by judicial review because Section 89 of the Housing Act 1980 operates so that the county court cannot order any suspension beyond the six weeks.  But anyway, if you have a case where that could be useful there it is, at least for the time being.
Moving on to law reform, when we were here last I referred to the consultation on the suitability of accommodation regulations that was expiring on 26 July.  HLPA’s representations went in.  Look out for this because this will put restrictions on local authorities seeking to discharge their Section 193 duty by private sector offers.  It will at least do that in relation to the condition of the property.  They also asked for consultation responses on the issue of location and we threw in that there ought to be a system of licensing private landlords as well in the responses, as did other organisations including Shelter.  

Now we have also responded to two consultation papers from the Welsh Assembly Government.  The first was in relation to social housing fraud, this is making an offence of sub-letting without the public authority’s consent.  It looked astonishingly like the DCLG’s consultation on the same subject earlier in the year and a very similar response was put in.  This issue has been overtaken by the introduction into Parliament of a private Members Bill called the Prevention of Social Housing Fraud, a bill which deals with the same topic outlawing sub-letting contrary to the tenancy agreement.  Its second reading was on 13 July this year and according to the Parliamentary website a committee stage has yet to be announced so there will be a job for amendments there.
The other Welsh Assembly Government paper was on Welsh housing and it was on proposals by the Government for housing policy.  The policy included introducing the recommendations of the Law Commission Renting Homes paper and that, you will remember, was a simplification of housing law reducing the statuses to two so there will be no introductory, demoted or such-like tenancies in Wales if this goes through.  Re-introducing the duty on local authorities to provide caravan sites for gypsies and in relation to families, not applying the intentionality provisions of the Housing Act and abolishing priority need requirement all together.  So should this go through, this is Welsh Assembly Government policy, then Wales will be a haven so far as housing lawyers are concerned and a beacon to the other Governments of the United Kingdom.  So look out for that.

Finally you will have seen, as a result of all the press attention to it, that squatting in residential buildings offence clause, Section 144 of LASPO did come into force on 1 September.  By self-acting with the agreement of the Law Reform Working Group I got together with some representatives of the advisory service for squatters and Association of Chief Police Officers for guidance to police officers in dealing with the offence under the Act.  It is, of course, to point out that it is discretion, the complexity of the housing law and the inadvisability of the police getting involved in it.  I said this to the London Officer of ACPO, I was then contacted and told that the person in ACPO who was dealing with squatting in residential buildings was the Chief Constable of Norfolk, no doubt because Norfolk is rife with squatters in residential buildings.  So there it has gone and we will see what comes out of that.  It is not unknown for ACPO to issue guidance to police officers on evictions.  They have done it in relation to gypsies in unauthorised encampments so there could be something that will be achieved there.  
Jan Luba QC, Garden Court Chambers:  Thank you very much Chair.  I hope mine might be the last contribution of the evening because I wanted it to be a special thank you to Mike McIlvaney and his firm and congratulations to them on their tremendous victory yesterday in the European Court of Human Rights.  Most of you will know that yesterday Mike’s firm succeeded for Ms Buckland, a gypsy traveller who had been evicted from a council travellers site without consideration of the proportionality of her eviction and Mike and his team successfully defeated the Government at the European Court of Human Rights and recovered for Ms Buckland 4000 Euros compensation and costs.  So well done, Community Law Partnership. 

But can I thank you for stimulating the juices of the members of the European Court of Human Rights who considered that particular case because in paragraph 65 they reached the now typical part of the judgement of the European Court of Human Rights in a housing possession case where they recite the mantra that the dispossession of an individual is the most serious form of interference there can be with Article 8.  The next sentence reads, “And therefore any person must have the right to have the proportionality of their eviction adjudicated upon by an independent tribunal.”  The two crucial words are “any person”.  They are not followed by “any person threatened by a public authority with eviction” and the inference therefore to be drawn is that anyone, even if the person seeking possession against them is a private landowner, may raise Article 8 in defence of the possession claim.  That is not my extraordinary extrapolation of the meaning of two words; it arises from the fact that at the end of Buckland there is a dissenting judgement from one judge who says expressly that he cannot associate himself with the second sentence of paragraph 65 because the majority understand it to have that meaning and therefore there is now a near unanimous judgement of a full division of the European Court of Human Rights to the effect that Article 8 defences can be run in defence of private owners claims for possession.  So on all those grounds well done Community Law Partnership, thank you.
Chair:  On that positive note I will draw the meeting to an end.  I would like to remind everyone that this year’s HLPA Housing Law Conference will be held on 11 December 2012.  The theme this year will be Young People; Homelessness and Housing and as well as homelessness there will be seminars on legal aid, the Localism Act, capacity and anti-social behaviour.  Before then, our final meeting for this year will be on 21 November on the topic of Housing Update.  Thank you very much for coming tonight. 
PAGE  
13

