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Introduction

1.
The Equality Act was supposed to be the fulfilment of a flagship manifesto promise. In the end, the introduction of a Bill to Parliament was much delayed, although, as we shall see below, that did allow the subsequent Act to cure one of the last acts of the House of Lords in its judicial capacity.
2.
The Act may be seen as being primarily a consolidating one, although that it is not to say that it contains nothing new – far from it.
3.
Consolidation was clearly welcome. Prior to 2010, the principal domestic legislation could be found in:
(i) Equal Pay Act 1970;

(ii) Sex Discrimination Act 1975;

(iii) Race Relations Act 1976;

(iv) Disability Discrimination Act 1995;

(v) Employment Equality (Religion or Belief) Regulations 2003;

(vi) Employment Equality (Sexual Orientation) Regulations 2003;

(vii) Employment Equality (Age) Regulations 2006;

(viii) Equality Act 2006, Pt.2;

(ix) Equality Act (Sexual Orientation) Regulations 2007.

Most of which had been subjected to numerous amendments. The consequence was a “tangled mess of inconsistent and opaque anti-discrimination legislation”.

4.
The Equality Act must also be viewed in context – in many instances there will be an overlap with the Human Rights Act 1998 and, given that large parts of the Act are rooted in European Union law,
 it is often necessary to consider the influence of the EU.

5.
The road to the final Act, can be traced through the Discrimination Law Review (set up in February 2005); the DCLG consultation paper A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain (June 2007); GEO Command Papers Framework for a Fairer Future - the Equality Bill (Cm 7431, June 2008) and The Equality Bill - Government Response to the Consultation (Cm 7454, July 2008); and the New Opportunities White Paper (Cm 7533, January 2009).
6.
The Bill was introduced in the House of Commons on April 24, 2009. It received royal assent on April 8, 2010.

7.
The Act is split up into 16 Parts:

(i) Socio-economic duty;

(ii) Key concepts;

(iii) Goods, facilities and services (GFS) and public functions;

(iv) Premises;

(v) Employment;

(vi) Education;

(vii) Private clubs, political organisations, etc;

(viii) Prohibitions on some other forms of conduct;

(ix) Enforcement;

(x) Void and unenforceable terms in contracts, etc;

(xi) Due regard duty;

(xii) Transport;

(xiii) Consent for reasonable adjustments to premises;

(xiv) Exceptions;

(xv) Family property;

(xvi) General provisions.

8.
For our purposes, the most important are Pts.2, 3, 4 & 11.

9.
A note of caution – the Act has been brought into force in a piecemeal fashion. Not all provisions apply to all of the protected characteristics (on which, more below). Those that do, may not apply equally to the full range of that characteristic (e.g. age, where under 18s are involved). Coherence and a principled approach are not always immediately obvious.

10.
But first, a slight digression.

Prologue: socio-economic duty
11.
Part 1 of the Act came out of the New Opportunities White Paper. It introduced a brand new duty which would have required specified public authorities, when making strategic decisions such as deciding priorities and setting objectives, to consider how their decisions might help to reduce the inequalities associated with socio-economic disadvantage. Such inequalities could include inequalities in education, health, housing, crime rates, or other matters associated with socio-economic disadvantage. It would be for public authorities subject to the duty to determine which socio-economic inequalities they were in a position to influence.

12.
Unlike the main public sector due regard duty (considered below) the socio-economic duty only operates at a strategic level. While a breach of it would be amenable to judicial review, there would be no private law cause of action: s.3.

13.
Although the duty might be considered to be a fairly weak one, it was nonetheless a very controversial provision, being described as “socialism in one clause”, which was presumably either praise or damnation, depending on one’s perspective.

14.
The coalition government has not brought Pt.1 into force, nor does it have any plans to do so.

Concepts – protected characteristics
15.
The Act works by defining the “protected characteristics” of age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex, and sexual orientation: s.4.

16.
While several of these may be thought to be fairly obvious, the definitions of other characteristics are not necessarily quite so clear.

17.
Section 5 deals with age:

“(1) In relation to the protected characteristic of age—

(a) a reference to a person who has a particular protected characteristic is a reference to a person of a particular age group; 

(b) a reference to persons who share a protected characteristic is a reference to persons of the same age group.

(2) A reference to an age group is a reference to a group of persons defined by reference to age, whether by reference to a particular age or to a range of ages.”

18.
So, for example, an age group would include ”over fifties” or twenty-one year olds, while a person aged twenty-one does not share the same characteristic of age with “people in their forties”. However, a person aged twenty-one and people in their forties can share the characteristic of being “under fifty”.

19.
Section 197 creates a power to amend the Act by order so that either specified conduct; anything done for a specified purpose; or anything done in pursuance of arrangements of a specified description do not contravene the Act, so far as age is concerned. This power has been exercised in the Equality Act 2010 (Age Exceptions) Order 2012.

20.
Next, s.6 defines disability:

“(1) A person (P) has a disability if—

(a) P has a physical or mental impairment, and 

(b) the impairment has a substantial and long-term adverse effect on P's ability to carry out normal day-to-day activities.”

21.
For these purposes “substantial” means more than minor or trivial: s.212(1).

22. 
Section 6(1) requires a focus on what the person cannot do, not on what they can do: Aderemi v London & South Eastern Railway [2013] ICR 591, EAT.
23. 
The Office for Disability Issues (ODI) has published guidance issued by the Secretary of State under 2010 Act, s.6(5). The guidance concerns the definition of disability in the 2010 Act. Any adjudicating body which is determining whether someone is a person with a disability, for the purposes of the 2010 Act, must take into account any aspect of the guidance which appears to it to be relevant.

24.
The guidance was laid before Parliament in draft on February 10, 2011, before being issued on April 7 and then coming into force on May 1, by virtue of The Equality Act 2010 (Guidance on the Definition of Disability) Appointed Day Order 2011.
 It is published as Equality Act 2010 Guidance: Guidance on matters to be taken into account in determining questions relating to the definition of disability and can be downloaded from:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85010/disability-definition.pdf.

25. 
It has been suggested that the ODI Guidance might, wrongly, indicate that there is something of a sliding scale between trivial and substantial: Aderemi v London & South Eastern Railway [2013] ICR 591, EAT.
26.
The effect of an impairment is long-term if it has lasted for 12 months; it is likely to last for 12 months; or it is likely to last for the rest of the affected person's life: Sch.1, para.2. If an impairment ceases to have a substantial adverse effect it is to be treated as continuing to have that effect if it is likely to recur.

27.
An impairment consisting of a severe disfigurement is to be treated as having a substantial adverse effect on the ability of the person concerned to carry out normal day-to-day activities: Sch.1, para.3.

28.
An impairment is to be treated as having a substantial adverse effect on the ability of the person concerned to carry out normal day-to-day activities if measures are being taken to treat or correct it, and but for that, it would be likely to have that effect: Sch.1, para.5. However, that doesn't apply to a sight impairment that is correctable by spectacles or contact lenses.

29.
Schedule 1, para.6 provides that cancer, HIV infection and multiple sclerosis are all disabilities.

30.
Where someone has a progressive condition, as a result of which they have an impairment which has/had an effect on their ability to carry out normal day-to-day activities, but the effect isn't/wasn't a substantial adverse one, it is nonetheless taken to be so if the progressive condition is likely to result in such an impairment: Sch.1, para.8.

31.
An example from the ODI guidance may help to illustrate this provision: 

“A young boy aged 8 has been experiencing muscle cramps and some weakness. The effects are quite minor at present, but he has been diagnosed as having muscular dystrophy. Eventually it is expected that the resulting muscle weakness will cause substantial adverse effects on his ability to walk, run and climb stairs. Although there is no substantial adverse effect at present, muscular dystrophy is a progressive condition, and this child will still be entitled to the protection of the Act under the special provisions in Sch1, Para 8 of the Act if it can be shown that the effects are likely to become substantial.”

32.
Note that some characteristics are specifically excluded from qualifying as impairments for the purposes of s.6. For instance the Equality Act 2010 (Disability) Regulations 2010
 prescribe a number of conditions that are not to be classed as disabilities:

(i) Addiction to alcohol, nicotine or any other substance, but these exclusions do not apply to an addiction which was originally the result of administration of medically prescribed drugs or other medical treatment;

(ii) A tendency to set fires;

(iii) A tendency to steal;

(iv) A tendency to physical or sexual abuse of other persons;

(v) Exhibitionism and voyeurism;

(vi) The condition known as seasonal allergic rhinitis;

(vii) A severe disfigurement that consists of a tattoo (which has not been removed) or a piercing of the body for decorative or other non-medical purposes.

33. 
The cause of an impairment is irrelevant, even if it is not itself a disability because it is excluded, e.g. alcoholism: Power v Panasonic UK [2003] IRLR 151, EAT (approved in Lalli v Spirita Housing [2012] EWCA Civ 497; [2012] HLR 30, at [36]). As the ODI guidance states:
“It is not necessary to consider how an impairment is caused, even if the cause is a consequence of a condition which is excluded. For example, liver disease as a result of alcohol dependency would count as an impairment, although an addiction to alcohol itself is expressly excluded from the scope of the definition of disability in the Act. What it is important to consider is the effect of an impairment, not its cause – provided that it is not an excluded condition.” 

34. 
The Employment Appeal Tribunal has recently emphasised this in Walker v Sita Information Networking Computing [2013] EqLR 476. In that case the claimant suffered from what was described as a “constellation” of symptoms which could not be attributed to any recognisable pathological or mental cause and were exacerbated by his obesity. The Employment Tribunal had held that there was no disability because the cause of the symptoms could not be identified. Langstaff J stressed the need to have regard to the effect of the impairments, not their cause (though the absence of an obvious cause might have evidential significance in an appropriate case if the genuineness of the symptoms was put in issue).

35. 
The protected characteristic of gender reassignment is defined by s.7(1) as being where a person is proposing to undergo, is undergoing or has undergone a process (or part of a process) for the purpose of reassigning the person's sex by changing physiological or other attributes of sex.
36. 
The protected characteristic of race is worth considering for two specific reasons.

37. 
First, it includes colour, nationality, and ethnic or national origins: s.9(1). This remedies an inconsistency in previous legislation where not all definitions of race included colour.
38. 
Secondly, Parliament has recently used Enterprise and Regulatory Reform Act 2013, s.97 to amend s.9, 2010 Act, to provide that a Minister of the Crown must further amend s.9 to make provision for caste to be an aspect of race.

39. 
Religion means any religion and a reference to religion includes a reference to a lack of religion: s.10(1). Belief means any religious or philosophical belief: s.10(2). Again, a reference to belief includes a reference to a lack of belief. The government was at pains to stress in the Explanatory Notes that adherence to a particular football team would not be a belief for the purposes of s.10(2).

40. 
The protected characteristic of sexual orientation covers a person’s sexual orientation towards persons of the same, opposite, or either sex: s.12(1).

Concepts – types of discrimination
41.
Separate provisions deal with direct and indirect discrimination: ss.13 & 19.

42.
Direct discrimination is the simplest and most obvious form of discrimination (s.13(1)):

“A person (A) discriminates against another (B) if, because of a protected characteristic, A treats B less favourably than A treats or would treat others.”

43. 
It is not necessary for the person subjected to direct discrimination to have the protected characteristic. It is enough that they are associated with someone who does.
 This gives effect to the decision of the ECJ in Coleman v Attridge Law (Case C-303/06) [2008] ICR 1128.
44. 
The Supreme Court has said (under the “old” law) that whether there had been discrimination on the ground of sex or race depended upon whether sex or race was the criterion applied as the basis for discrimination and that the motive for discriminating according to that criterion was irrelevant: R (E) v Governing Body of JFS [2009] UKSC 15; [2010] 2 AC 728.

45.
Note that direct age discrimination is capable of being objectively justified and that treating disabled persons more favourably does not directly discriminate against someone who is not a disabled person: s.13(2)-(3).

46. 
The Supreme Court in R (E) v Governing Body of JFS [2009] UKSC 15; [2010] 2 AC 728 queried whether there was a defect in domestic discrimination law in contrast to the law in many countries and the Convention for the Protection of Human Rights and Fundamental Freedoms, it does not provide a defence of justification in cases of direct discrimination.
47.
Indirect discrimination targets discriminatory activity that is sometimes more subtle (s.19):

“(1) A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice which is discriminatory in relation to a relevant protected characteristic of B’s.

(2) for the purposes of subsection(1), a provision, criterion or practice is discriminatory in relation to a relevant protected characteristic of B’s if—

(a) A applies, or would apply, it to persons with whom B does not share the characteristic,

(b) it puts, or would put, persons with whom B shares the characteristic at a particular disadvantage when compared with persons with whom B does not share it, 

(c) it puts, or would put, B at that disadvantage, and

(d) A cannot show it to be a proportionate means of achieving a legitimate aim.”

48.
There is a special form of protection for disabled persons, discrimination arising from disability: s.15.
Disability: Malcolm v Lewisham LBC 

49.
In order to understand the new provision, a brief history lesson is necessary.

50.
The Disability Discrimination Act 1995, as amended, defined discrimination as follows:

“... a person (“A”) discriminates against a disabled person if—

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and

(b) he cannot show that the treatment in question is justified.

(2) For the purposes of this section, treatment is justified only if—

(a) in A’s opinion, one or more of the conditions mentioned in subsection (3) are satisfied; and

(b) it is reasonable, in all the circumstances of the case, for him to hold that opinion.”

51.
Under the 1995 Act less favourable treatment could only be justified by reference to a number of stated conditions, including not to endanger the health and safety of any person. When considering the issue of objective justification under the 2010 Act, it is noteworthy that the defence of justification has been extended from the position in the 1995 Act. While health and safety may still be an important factor, the issues which may be relied upon by the landlord go far wider than that.

52.
The Court of Appeal held that although the 1995 Act did not explicitly afford a defence to possession proceedings, a secure or assured tenant may assert matters on which he relies under the 1995 Act in support of an argument that it would not be reasonable to make a possession order, instead of counterclaiming for a declaration that the landlord's conduct is unlawful or for an injunction prohibiting that conduct: Manchester CC v Romano [2004] EWCA Civ 834; [2005] 1 WLR 2775; [2004] HLR 47.

53.
A majority of the House of Lords (Lord Bingham, Baroness Hale and Lord Neuberger) subsequently held that a tenant may have a defence to a claim for possession based on unlawful discrimination under the Disability Discrimination Act 1995, even though he may have no defence under landlord and tenant law: Lewisham LBC v Malcolm [2008] UKHL 43; [2008] 1 AC 1399; [2008] HLR 41.

54.
That case involved a secure tenant who had sublet his flat. The local authority commenced possession proceedings and the tenant defended on the basis that his decision to sublet the property was related to his schizophrenia.

55.
The majority of the House of Lords (Lords Bingham, Scott, Brown and Neuberger) held that in deciding whether a landlord has treated a disabled tenant less favourably than he would treat others, the comparison required under Disability Discrimination Act 1995, s.24(1)(a) is between the landlord's treatment of the disabled tenant and the landlord's treatment of a tenant without a disability who has acted in the same way; a tenant without a disability who had unlawfully sublet would also have been evicted by the authority; accordingly, the defendant had not been discriminated against.

56.
Baroness Hale’s was the lone voice in the minority. In her Ladyship's opinion the comparison to be made for the purposes of s.24(1)(a) was that in Clark v TDG Ltd (t/a Novacold Ltd) [1999] ICR 951, CA. Applied to the facts of Malcolm that meant that the comparison was between the authority's treatment of the defendant and their treatment of a hypothetical tenant who had not unlawfully sublet.

57.
The decision prompted uproar amongst disability rights groups and the Office for Disability Issues (ODI) was readily persuaded that the House of Lords had gone too far.
 The Equality Act 2010 provided an opportunity to reverse the effects of the decision of the House of Lords. The Act does this in two ways.

58.
First, and this was originally the only way put forward, through extending indirect discrimination to cover disability: s.19 & s.25(2)(c).

59.
Secondly, the ODI was persuaded after consultation to introduce a provision dealing with discrimination arising from disability (s.15):

“(1) A person (A) discriminates against a disabled person (B) if—

(a) A treats B unfavourably because of something arising in consequence of B’s disability, and

(b) A cannot show that the treatment is a proportionate means of achieving a legitimate aim.

(2) Subsection (1) does not apply if A shows that A did not know, and could not reasonably have been expected to know, that B had the disability.”

Harassment & victimisation
60.
Harassment is covered by s.26. There are three types of harassment. The first type, which applies to all the protected characteristics apart from pregnancy and maternity, and marriage and civil partnership, involves unwanted conduct that has the purpose or effect of creating an intimidating, hostile, degrading humiliating or offensive environment for the complainant or violating the complainant's dignity. The second type, sexual harassment is unwanted conduct of a sexual nature where this has the same purpose or effect as the first type of harassment. The third type is treating someone less favourably than another because they have either submitted or failed to submit to sexual harassment, or harassment related to sex or gender reassignment.

61.
Victimisation is covered by s.27. Victimisation takes place where one person treats another badly because he or she in good faith has taken or supported any action taken for the purpose of the Act, including in relation to any alleged breach of its provisions. Victimisation takes place where one person treats another badly because he or she is suspected of having done this or of intending to do this.
Reasonable adjustments
62.
The duty to make reasonable adjustments arises in the context of disability discrimination and is contained in s.20. The duty comprises three requirements which apply where a disabled person is placed at a substantial disadvantage in comparison to non-disabled people. The first requirement covers changing the way things are done (such as changing a practice),
 the second covers making changes to the built environment (such as providing access to a building), and the third covers providing auxiliary aids and services (such as providing special computer software or providing a different service). Those three requirements are set out in s.20, as follows:

“(3) The first requirement is a requirement, where a provision, criterion or practice of A’s puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.

(4) The second requirement is a requirement, where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.

(5) The third requirement is a requirement, where a disabled person would, but for the provision of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to provide the auxiliary aid.”

63.
Clearly, whether the adjustment is “reasonable” is a critical question. In an employment context, if there is a “real prospect” of an adjustment removing a disabled employee’s disadvantage, that will be sufficient to make the adjustment a reasonable one. However, that does not mean that a prospect less than a “real prospect” would automatically not be sufficient to make the adjustment a reasonable one. It may, in all the circumstances, still be enough.

Combined discrimination
64.
Finally, in terms of the “introductory” provisions, we come to s.14, “combined discrimination: dual characteristics”, which has been left to last and taken out of order for the simple reason that it is not in force and is unlikely to be brought into force by the present government.

65.
It is, nonetheless, important to know what s.14 was meant to do, because that mischief remains uncured. As a result of Bahl v Law Society [2004] EWCA Civ 1070; [2004] IRLR 799, discrimination on the grounds of different characteristics has to be looked at separately. This makes it difficult for someone who wants to argue that, e.g. the reason that they are no longing reading the TV news is because they are an older woman. This might not be direct discrimination on the grounds of sex, as a younger woman might still get the job, and it might not be direct discrimination on the grounds of age, as an older man might also get the job.

66.
Dual discrimination, which would only have been available in relation to direct discrimination and only for a combination of two characteristics at a time, was meant to tackle this problem.

67.
The Chancellor, somewhat remarkably, put a stop to that in his 2011 budget speech in which he announced that s.14 would not be implemented.

GFS and public functions
68.
Part 3 does not apply to marriage and civil partnership or to age for those under 18: s.28(1).

69.
Part 3 also does not apply to conduct that is covered by Pts.4, 5, or 6 (premises, work and education), or would be caught by those parts but for an express exception.

70.
Section 29 is the central component of Pt.3:

“(1) A person (a “service-provider”) concerned with the provision of a service to the public or a section of the public (for payment or not) must not discriminate against a person requiring the service by not providing the person with the service.

(2) A service-provider (A) must not, in providing the service, discriminate against a person (B)—

(a) as to the terms on which A provides the service to B;

(b) by terminating the provision of the service to B;

(c) by subjecting B to any other detriment.

(3) A service-provider must not, in relation to the provision of the service, harass—

(a) a person requiring the service, or

(b) a person to whom the service-provider provides the service.

(4) A service-provider must not victimise a person requiring the service by not providing the person with the service.

(5) A service-provider (A) must not, in providing the service, victimise a person (B)—

(a) as to the terms on which A provides the service to B;

(b) by terminating the provision of the service to B;

(c) by subjecting B to any other detriment.

(6) A person must not, in the exercise of a public function that is not the provision of a service to the public or a section of the public, do anything that constitutes discrimination, harassment or victimisation.

(7) A duty to make reasonable adjustments applies to—

(a) a service-provider (and see also section 55(7));

(b) a person who exercises a public function that is not the provision of a service to the public or a section of the public.

(8) In the application of section 26 for the purposes of subsection (3), and subsection (6) as it relates to harassment, neither of the following is a relevant protected characteristic—

(a) religion or belief;

(b) sexual orientation.

(9) In the application of this section, so far as relating to race or religion or belief, to the granting of entry clearance (within the meaning of the Immigration Act 1971), it does not matter whether an act is done within or outside the United Kingdom.

(10) Subsection (9) does not affect the application of any other provision of this Act to conduct outside England and Wales or Scotland.”

Premises
71.
Part 4 deals with premises. It does not apply to age or marriage and civil partnership: s.32(1).

72.
Again, Pt.4 does not apply to conduct that is covered by Pts. 5 or 6, or would be caught by those parts but for an express exception: s.32(2).

73.
Part 4 also does not apply to the provision of accommodation which is either generally for the purpose of short stays by individuals who live elsewhere, or for the purpose only of exercising a public function or providing a service to the public or a section of the public: s.32(3).

74.
There are four substantive provisions in Pt.4, dealing with disposals, permission for disposals, management, and reasonable adjustments.

75.
Section 33 covers disposals:

“(1) A person (A) who has the right to dispose of premises must not discriminate against another (B)—

(a) as to the terms on which A offers to dispose of the premises to B; 

(b) by not disposing of the premises to B;

(c) in A's treatment of B with respect to things done in relation to persons seeking premises.

(2) Where an interest in a commonhold unit cannot be disposed of unless a particular person is a party to the disposal, that person must not discriminate against a person by not being a party to the disposal.

(3) A person who has the right to dispose of premises must not, in connection with anything done in relation to their occupation or disposal, harass—

(a) a person who occupies them; 

(b) a person who applies for them.

(4) A person (A) who has the right to dispose of premises must not victimise another (B)—

(a) as to the terms on which A offers to dispose of the premises to B;

(b) by not disposing of the premises to B;

(c) in A's treatment of B with respect to things done in relation to persons seeking premises.

(5) Where an interest in a commonhold unit cannot be disposed of unless a particular person is a party to the disposal, that person must not victimise a person by not being a party to the disposal.

(6) In the application of section 26 for the purposes of subsection (3), neither of the following is a relevant protected characteristic—

(a) religion or belief; 

(b) sexual orientation.”

76.
Permission for disposals is dealt with by s.34:

“(1) A person whose permission is required for the disposal of premises must not discriminate against another by not giving permission for the disposal of the premises to the other.

(2) A person whose permission is required for the disposal of premises must not, in relation to an application for permission to dispose of the premises, harass a person—

(a) who applies for permission to dispose of the premises, or 

(b) to whom the disposal would be made if permission were given.

(3) A person whose permission is required for the disposal of premises must not victimise another by not giving permission for the disposal of the premises to the other.

(4) In the application of section 26 for the purposes of subsection (2), neither of the following is a relevant protected characteristic—

(a) religion or belief; 

(b) sexual orientation.

(5) This section does not apply to anything done in the exercise of a judicial function.”

77.
Discrimination in the management of premises is covered by s.35:

“(1)
A person (A) who manages premises must not discriminate against a person (B) who occupies the premises—

(a) in the way in which A allows B, or by not allowing B, to make use of a benefit or facility; 

(b) by evicting B (or taking steps for the purpose of securing B's eviction); 

(c) by subjecting B to any other detriment.

(2) A person who manages premises must not, in relation to their management, harass— 

(a) a person who occupies them; 

(b) a person who applies for them.

(3) A person (A) who manages premises must not victimise a person (B) who occupies the premises—

(a) in the way in which A allows B, or by not allowing B, to make use of a benefit or facility; 

(b) by evicting B (or taking steps for the purpose of securing B's eviction); 

(c)
by subjecting B to any other detriment.

(4) In the application of section 26 for the purposes of subsection (2), neither of the following is a relevant protected characteristic—

(a) religion or belief; 

(b) sexual orientation.”

78.
Lastly, we get to the duty to make reasonable adjustments in relation to leasehold and commonhold premises and common parts, s.36:

“(1) A duty to make reasonable adjustments applies to—

(a) a controller of let premises;

(b) a controller of premises to let;

(c) a commonhold association;

(d) a responsible person in relation to common parts.

(2) A controller of let premises is— 

(a) a person by whom premises are let, or 

(b) a person who manages them.

(3) A controller of premises to let is— 

(a) a person who has premises to let, or 

(b) a person who manages them.

(4) The reference in subsection (1)(c) to a commonhold association is a reference to the association in its capacity as the person who manages a commonhold unit.

(5) A responsible person in relation to common parts is—

(a) where the premises to which the common parts relate are let (and are not part of commonhold land or in Scotland), a person by whom the premises are let;

(b) where the premises to which the common parts relate are part of commonhold land, the commonhold association.

(6) Common parts are— 

(a) in relation to let premises (which are not part of commonhold land or in Scotland), the structure and exterior of, and any common facilities within or used in connection with, the building or part of a building which includes the premises; 

(b) in relation to commonhold land, every part of the commonhold which is not for the time being a commonhold unit in accordance with the commonhold community statement.

(7) A reference to letting includes a reference to sub-letting; and for the purposes of subsection (1)(a) and (b), a reference to let premises includes premises subject to a right to occupy.

(8) This section does not apply to premises of such description as may be prescribed.”

79.
So far as common parts are concerned, the relevant provisions (s.36(1)(d), (5), (6)) have not yet been brought into force.
80. 
Section 36 needs to be read with Sch.4.

81. 
Schedule 5 makes some exceptions to Pt.4, relating to owner-occupiers and small premises.
Due regard duty
82.
The public sector equality duty is now contained in s.149. It had three precursors:

(i) Sex Discrimination Act 1975, s.76A, which imposed a duty on public authorities to have due regard to the need to, inter alia, eliminate unlawful discrimination; and to promote equality of opportunity between men and women;

(ii) Race Relations Act 1976, s.71, which imposed a duty on public authorities to have due regard to the need to, inter alia, eliminate unlawful discrimination; and to promote equality of opportunity and good relations between persons of different racial groups; and
(iii) Disability Discrimination Act 1995, s.49A, which imposed a duty on public authorities to have due regard to the need to, inter alia, eliminate unlawful discrimination; promote equality of opportunity between disabled persons and other persons; take steps to take account of disabled persons' disabilities, even where that involves treating disabled persons more favourably than other persons; promote positive attitudes towards disabled persons; and encourage participation by disabled persons in public life.
83.
Due regard is the regard that is appropriate in all the circumstances: R (Baker) v Secretary of State for Communities and Local Government [2008] EWCA Civ 141; [2009] PTSR 809, at [31].

84.
In Baker, Dyson LJ said at [37] that:

“The question in every case is whether the decision-maker has in substance had due regard to the relevant statutory need. Just as the use of a mantra referring to the statutory provision does not of itself show that the duty has been performed, so too a failure to refer expressly to the statute does not of itself show that the duty has not been performed. ... To see whether the duty has been performed, it is necessary to turn to the substance of the decision and its reasoning.”

85.
The importance of “due regard” being exercised in this context is reinforced by the fact that Parliament has made the obligation an unqualified one: R (Meany) v Harlow DC [2009] EWHC 559 (Admin), at [61].

86.
The Court of Appeal has emphasised the “importance of compliance with s.71, not as a rearguard action following a concluded decision but as an essential preliminary to any such decision. Inattention to it is both unlawful and bad government.”: R (Bapio) v Secretary of State for the Home Department [2007] EWCA Civ 1139; [2008] ACD 7, at [3].

87.
The Divisional Court made clear in R (Brown) v Work and Pensions Secretary [2008] EWHC 3158 (Admin); [2009] PTSR 1506, at [89] that neither

“... section 49A(1) in general, or section 49A(1)(d) in particular, imposes a statutory duty on public authorities requiring them to carry out a formal disability equality impact assessment when carrying out their functions. At the most it imposes a duty on a public authority to consider undertaking an assessment, along with other means of gathering information, and to consider whether it is appropriate to have one in relation to the function or policy at issue, when it will or might have an impact on disabled persons and disability. ...”

88.
The Divisional Court then laid down six general principles that demonstrate how a public authority should carry out its “due regard” duty:

“[90] … First, those in the public authority who have to take decisions that do or might affect disabled people must be made aware of their duty to have 'due regard' to the identified goals: compare, in a race relations context, R (Watkins-Singh) v Governing Body of Aberdare Girls' High School [2008] 3 FCR 203, para 114, per Silber J. Thus, an incomplete or erroneous appreciation of the duties will mean that 'due regard' has not been given to them: see, in a race relations case, the remarks of Moses LJ in R (Kaur) v Ealing London Borough Council [2008] EWHC 2062 (Admin) at [45].

“[91] Secondly, the ‘due regard’ duty must be fulfilled before and at the time that a particular policy that will or might affect disabled people is being considered by the public authority in question. It involves a conscious approach and state of mind. On this compare, in the context of race relations: the Elias case [2006] 1 WLR 3213, para 274, per Arden LJ. Attempts to justify a decision as being consistent with the exercise of the duty when it was not, in fact, considered before the decision, are not enough to discharge the duty: compare, in the race relations context, the remarks of Buxton LJ in C's case [2009] 2 WLR 1039, para 49.

“[92] Thirdly, the duty must be exercised in substance, with rigour and with an open mind. The duty has to be integrated within the discharge of the public functions of the authority. It is not a question of ‘ticking boxes’. Compare, in a race relations case the remarks of Moses LJ in Kaur's case, paras 24-25.

“[93] However, the fact that the public authority has not mentioned specifically section 49A(1) in carrying out the particular function where it has to have ‘due regard’ to the needs set out in the section is not determinative of whether the duty under the statute has been performed: see the judgment of Dyson LJ in Baker's case [2009] PTSR 809, para 36. But it is good practice for the policy or decision maker to make reference to the provision and any code or other non-statutory guidance in all cases where section 49A(1) is in play. ‘In this way the [policy or] decision maker is more likely to ensure that the relevant factors are taken into account and the scope for argument as to whether the duty has been performed will be reduced’: Baker's case, para 38.

“[94] Fourthly, the duty imposed on public authorities that are subject to the section 49A(1) duty is a non-delegable duty. The duty will always remain on the public authority charged with it. In practice another body may actually carry out practical steps to fulfil a policy stated by a public authority that is charged with the section 49A(1) duty. In those circumstances the duty to have ‘due regard’ to the needs identified will only be fulfilled by the relevant public authority if (i) it appoints a third party that is capable of fulfilling the ‘due regard’ duty and is willing to do so; and (ii) the public authority maintains a proper supervision over the third party to ensure it carries out its ‘due regard’ duty: compare the remarks of Dobbs J in R (Eisai Ltd) v National Institute for Health and Clinical Excellence [2007] EWHC 1941 (Admin) at [92] and [95].

“[95] Fifthly, and obviously, the duty is a continuing one.

“[96] Sixthly, it is good practice for those exercising public functions in public authorities to keep an adequate record showing that they had actually considered their disability equality duties and pondered relevant questions. Proper record-keeping encourages transparency and will discipline those carrying out the relevant function to undertake their disability equality duties conscientiously. If records are not kept it may make it more difficult, evidentially, for a public authority to persuade a court that it has fulfilled the duty imposed by section 49A(1): see the remarks of Stanley Burnton J in R (BAPIO Action Ltd) v Secretary of State for the Home Department [2007] EWHC 199 (Admin) at [69]; those of Dobbs J in the Eisai case [2007] EWHC 1941 (Admin) at [92] and [94]; and those of Moses LJ in Kaur's case, para 25.”

89.
The Court of Appeal held in Pieretti v Enfield BC [2010] EWCA Civ 1104; [2011] PTSR 565; [2011] HLR 3 that the duty imposed on public authorities by s.49A of the 1995 Act applied not only to formulation of policies, but also to the application of those policies in individual cases.

90.
Where, in a post-Pinnock
 case, a defendant to possession proceedings claimed that the local authority had failed to have due regard to his daughter’s disability, the Court of Appeal held that if the claimant’s failure to comply with its duties under the 1995 Act had been challenged by an application for judicial review it would have been open to the Administrative Court to conclude that the decisions already taken should not be set it aside, if it considered that the claimant could now be relied upon to exercise its relevant future functions properly: Barnsley Metropolitan Borough Council v Norton [2011] EWCA Civ 834; [2012] PTSR 56; [2011] HLR 46, [36].

91.
By analogy, where a breach of a public law duty was relied upon by way of defence it was open to the court to take the view that, if the decision would not have been set aside on an application for judicial review, it should not provide a basis for a defence to proceedings for possession: Barnsley v Norton, [37].

92.
The 2010 Act introduced a new, broader “public sector equality duty”: s.149.

93.
Section 149 provides that specified public authorities and bodies which exercise public functions must, in the exercise of their functions, have due regard to the need to eliminate unlawful discrimination, harassment and victimisation and to advance equality of opportunity and foster good relations between persons with protected characteristics
 and others.

94.
Having due regard to the need to advance equality of opportunity involves having due regard, in particular, to the need to remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic; take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it; and encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low: s.149(3).

95.
Section 149(4) provides that the steps involved in meeting the needs of disabled persons that are different from the needs of persons who are not disabled include, in particular, steps to take account of disabled persons' disabilities.

96.
Having due regard to the need to foster good relations involves having due regard, in particular, to the need to tackle prejudice and promote understanding:  s.149(5).

97.
Compliance with the s.149 duties may involve treating some persons more favourably than others: s.149(6).

98.
The duty came into force in England and Wales on April 5, 2011.

99.
Additionally, the relevant national authority (Secretary of State or Welsh Ministers) may impose further duties on such bodies: s.153(1),(2). These regulations require specified English public authorities (including local authorities and the Homes and Communities Agency) to publish information to demonstrate their compliance with the Equality Duty, by 31 January 2012 (6 April 2012 for educational institutions) and then at least annually, and equality objectives, by 6 April 2012 and then at least every four years: The Equality Act 2010 (Specific Duties) Regulations 2011.

100. The government is currently carrying out a review of the public sector equality duty, as one of the outcomes of its Red Tape Challenge. The review is expected to be completed by June 2013. The review is focusing on:
(i) How well understood the duty and guidance are;

(ii) The costs and benefits of the duty;
(iii) How organisations are managing legal risk and ensuring compliance; and

(iv) What, if any, changes would ensure better equality outcomes.

Family property

101. Part 15 is a rather loose collection of four provisions, none of which are yet in force. Section 198 will abolish the common law rule that a husband must maintain his wife.

102. Section 199 is probably the most important of the Pt.15 provisions, but even that is likely to have limited application. The presumption of advancement is to be abolished by s.199.

103. Section 1 of the Married Women's Property Act 1964, which provides that:

“If any question arises as to the right of a husband or wife to money derived from any allowance made by the husband for the expenses of the matrimonial home or for similar purposes, or to any property acquired out of such money, the money or property shall, in the absence of any agreement between them to the contrary, be treated as belonging to the husband and the wife in equal shares”


Will be amended by s.200 so that it becomes:

“If any question arises as to the right of a husband or wife to money derived from any allowance made by either of them for the expenses of the matrimonial home or for similar purposes, or to any property acquired out of such money, the money or property shall, in the absence of any agreement between them to the contrary, be treated as belonging to them in equal shares”

104. The 1964 Act will then be cited as the Matrimonial Property Act 1964. Section 201 inserts a provision to the same effect into the Civil Partnership Act 2004 (as s.70A).
105. As noted above, none of Pt.15 has yet been brought into force and there is no indication when it will be.
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� Anthony Lester & Paola Uccellari, ‘Extending the equality duty to religion, conscience and belief: Proceed with caution’, EHRLR (2008), pp.567-573, p.568.


� e.g. Council Directives 75/117/EC, 76/207/EC, 2000/43/EC, 2000/78/EC, 2004/113/EC and European Parliament and Council Directive 2006/54/EC.


� In which context the possibility of further EU legislation in this area should not be dismissed, see, e.g., The European Commission’s draft Equal Treatment Directive. Wider sources of law may also need to be considered, such as the United Nations Convention on the Rights of Persons with Disabilities: HK Danmark v Dansk almennyttigt Boligselskab (Case C-335/11) [2013] EqLR 528.


� But equally inaccurate from either perspective.


� SI 2012/2466. Article 7 amends the 2010 Act to exempt residential mobile homes from age discrimination provisions.


� SI 2011/1159. Where the act complained of took place before 1 May 2011 (or began before that date, if it is a continuing act), then the Guidance issued under the Disability Discrimination Act 1995 should still be applied: art.3 and see also Aderemi v London & South Eastern Railway [2013] ICR 591, EAT.


� The Guidance applies in England, Scotland and Wales. Similar, but separate, guidance applies in Northern Ireland.


� While noting that the Guidance should be read in its totality; individual elements should not be considered in isolation: Guidance, p.5.


� Guidance, p.24.


� SI 2010/2128.


� Guidance, p.9.


� The amendment (requiring a further amendment) comes into force on 25 June 2013.


� Except for the protected characteristic of marriage and civil partnership so far as Pt.5 (work) is concerned: s.13(4).


� In relation to justification of direct age discrimination, see, e.g., Hörnfeldt v Posten Meddelande AB (Case C-141/11) [2010] 3 CMLR 37; R (Age UK) v Secretary of State for Business, Innovation and Skills [2009] EWHC 2336 (Admin); [2010] 1 CMLR 21; [2010] ICR 260; Homer v Chief Constable of West Yorkshire Police [2012] UKSC 15; [2012] ICR 704; Seldon v Clarkson Wright & Jakes [2012] UKSC 16; [2012] 2 CMLR 50; [2012] ICR 716; European Commission v Hungary (Case C-286/12) [2013] 1 CMLR 44.


� Although not always much more subtle, as in R (Elias) v Secretary of State for Defence [2006] EWCA Civ 1293; [2006] 1 WLR 3213.


� Perhaps not necessary, but included here anyway.


� Disability Discrimination Act 1995, s.24.


� Although whether it was the lawyers who “broke” the Act (as suggested at http://nearlylegal.co.uk/blog/2013/05/lets-try-not-to-break-this-one-hlpa-and-the-equality-act-2010/), or whether the statutory drafting was to blame, is a debate for another day.


� An employer’s incompetence has been held not to amount to a provision, criterion or practice: Carphone Warehouse v Martin [2013] EqLR 481, EAT.


� Leeds Teaching Hospital NHS Trust v Foster [2011] EqLR 1075, EAT.


� But see Ministry of Defence v DeBique [2010] IRLR 471, EAT, where it was held that the nature of discrimination was often multi-faceted and could not always be compartmentalised into discrete categories; the disadvantage to which the complainant was subjected arose because she was a 24/7 soldier with a child and was of Vincentian origin. See also James Hand, ‘Combined Discrimination – section 14 of the Equality Act 2010: a partial and redundant provision?’, PL (2011), pp.482-490.


� Manchester CC v Pinnock [2010] UKSC 45; [2011] 2 AC 104.


� Not including marriage and civil partnership: s.149(7).


� For a powerful argument as to why “religion or belief” should not have been included in this duty see Anthony Lester & Paola Uccellari, 'Extending the equality duty to religion, conscience and belief: Proceed with caution', EHRLR (2008), pp.567-573.


� SI 2011/2260. For Wales, see Equality Act 2010 (Statutory Duties) Wales Regulations 2011 (SI 2011/1064). For Scotland, see Equality Act 2010 (Specific Duties (Scotland) Regulations 2012 (Scottish SI 2012/162).


� See https://www.gov.uk/government/policy-advisory-groups/123.


� Part 15 (along with s.190) does not apply to Scotland.
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