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Landlord and tenant
Under-occupation by successor to secure tenancy: specific alternative accommodation need not be available at the time of hearing

Holt v Reading BC

[2013] EWCA Civ 641

Ms Holt (H) was born in 1953 and had lived all her life in a three-bedroom council property in Reading. From 1949 to 1977, her father had been the sole tenant. On his death, a tenancy had been granted to H’s mother. That tenancy had become a secure tenancy following the Housing Act 1980. H’s mother died in 2010 and H succeeded to the tenancy.

The Council served a notice seeking possession on H based on Ground 16 (now ground 15A in England, with effect from 1 April 2012) of Sch.1, Housing Act 1985. This ground applies following a succession by a member of the family where the property in question is larger than is reasonably required by the successor. However, the court cannot make a possession order unless it also considers that it is reasonable to make an order and it is satisfied that suitable alternative accommodation will be available for the tenant when the order takes effect.

The Council made four offers of alternative accommodation, all of which were rejected by H. Possession proceedings were issued. There was no current offer of a particular property at the time of trial. 

H conceded that the property was more extensive than she reasonably required, but argued that (i) it was not reasonable to make an order for possession; and (ii) given that there was no offer of any particular property at the date of trial, the court could not be satisfied that suitable accommodation would be available for H when the order took effect. The county court judge rejected both arguments and made an order for possession, subject to the Council making an offer of accommodation to H which satisfied certain conditions.

H’s appeal to the Court of Appeal was dismissed. The judge had properly considered all the circumstances of the case before concluding that it was reasonable to make an order for possession. In relation to the availability of alternative accommodation, the form of order made by the judge was appropriate; there was no requirement for a specific property to be identified before a possession order could be made. The question for the court is whether suitable accommodation will be available when the order takes effect. The court could make a conditional order which would both safeguard the interests of the tenant and permit the authority to manage their social housing effectively. Such an order should include a time limit within which the accommodation should be available and a provision for what will happen if no satisfactory offer is made. In some cases, e.g. where the tenant is vulnerable or not legally represented, the court should consider requiring the authority to apply for permission to issue a warrant, so that the court can supervise the process to the final step. In other cases, a conditional order may not be appropriate if justice is better served by adjourning the final decision until a particular property has been identified.

The Court commented that it was inappropriate and unhelpful to seek to draw comparisons with conclusions reached on the facts of other cases because the competing considerations are bound to vary from case to case. The issue of reasonableness had to be decided in each case in the light of its own facts.

Council not required to serve formal notice to quit or obtain court order when evicting a person from temporary accommodation provided under s.188 Housing Act 1996
R (CN) v LB Lewisham
R (ZH, by his litigation friend, FI) v LB Newham
Court of Appeal

[2013] EWCA Civ 804
 and [2013] EWCA Civ 805

 

CN's parents were evicted for rent arrears and his mother applied to Lewisham Council for homelessness assistance under Part VII, Housing Act 1996. The family were provided with temporary accommodation under s.188(1) pending the Council's decision. The accommodation was owned by a private landlord, who had granted Lewisham a licence to use the accommodation for homeless persons. Lewisham decided that CN's mother was homeless intentionally and upheld that decision on review. There was no appeal against that decision and Lewisham told the family to leave the accommodation in 28 days but neither they nor the owner gave notice to quit under s.5 of the Protection from Eviction Act 1977. CN brought a claim for judicial review claim in respect of Lewisham's decision to evict him without a court order. 

ZH was born in March 2012. His mother gave up her assured tenancy in Liverpool and moved to stay with relatives in London. In August 2012, ZH's mother was asked to leave her aunt's home and she applied to Newham for homelessness assistance. Newham provided ZH and her mother with temporary accommodation under s.188(1). The accommodation was owned by a private owner who had granted a licence to Newham to enable them to use it for homeless accommodation. Newham decided that ZH's mother was homeless intentionally and required the family to leave the accommodation but neither they nor the owner gave ZH notice to quit. ZH issued a claim for judicial review challenging the decision to evict the family without a court order.

Both claims were dismissed. The decisions of the Supreme Court in the `human rights’ cases of Pinnock and Powell did not establish that a public authority must always take court proceedings before evicting someone from his/her home. In the case of temporary accommodation provided under Pt.7, there would be an opportunity for a review of the homelessness decision under s.202, an appeal under s.204 and, if necessary, judicial review of the decision to evict. Further, most licensees would have no arguable defence under article 8 ECHR. The requirements in s.5, Protection from Eviction Act 1977 as to the 28 day period of a notice to quit and prescribed information did not apply to temporary accommodation provided under s.188, Housing Act 1996.

Payment by tenant to landlord's lender did not signify lender's recognition of tenancy

Paratus AMC Ltd v Fosuhene
[2013] EWCA Civ 827

 

In March 2008, Paratus AMC Ltd lent £425,000 to X, the purchaser of a property on the security of a mortgage. In December 2009, a five-year tenancy of the property was granted to Ms F by someone purporting to be X’s agent. X did not make the payments required under the terms of the mortgage, but F did make some payments to Paratus by a combination of cash and electronic bank transfers. 

Paratus issued possession proceedings and F contended that her tenancy was binding on Paratus by virtue of the payments she had made. A possession order was granted, and F’s appeal to the High Court was dismissed.

F’s appeal to the Court of Appeal was dismissed. Although she had made some payments to Paratus, there was no evidence that they were knowingly accepted by the bank as payments from a tenant. The bank could not know anything about her alleged tenancy from the cash payments as it could not know who had paid them or in what capacity. Although the electronic payments would have shown F’s name, they would not have told the bank that she was paying it in the capacity of a tenant. 

 

Hearsay evidence

Boyd v Incommunities Ltd
[2013] EWCA Civ 756
 
B was an assured tenant. In 2011, he was convicted of theft and imprisoned. His landlord served notice seeking possession and subsequently issued proceedings relying on allegations of anti-social behaviour directed at his neighbours, including noise nuisance and intimidating requests for money. The evidence of these matters was contained in anonymous hearsay witness statements. The trial judge made a possession order but suspended it for two years on terms that B should not engage in any further anti-social behaviour. B appealed to the Court of Appeal, contending that the judge had placed impermissible weight on the anonymous hearsay evidence.

Hearsay evidence is admissible in civil proceedings under s.1, Civil Evidence Act 1995. S.4(2) of the Act provides that the weight to be attached to hearsay evidence is a matter for the trial judge, having regard to all relevant factors, including whether it would have been reasonable and practicable for the witness to attend, whether the original statement was made contemporaneously and whether the evidence involves multiple hearsay.
B’s appeal was dismissed. Although the judge had not expressly referred to s.4(2), he had clearly had the relevant factors in mind and had referred to them during the course of his judgment. The evidence had been properly set out and considered by the judge. 
Immigration Bill 2013

 

Clauses 15-32 of the Immigration Bill will require private landlords and letting agents to conduct checks on the immigration status of potential tenants. 

Part 3 of the Bill introduces the concpts of a "right to rent" and a "limited right to rent"

Clause 16(2) provides that a person does not have a “right to rent” in relation to premises if—

· s/he requires leave to enter or remain in the United Kingdom but does not

have it, or

· his/her leave to enter or remain in the United Kingdom is subject to a

condition preventing him/her from occupying the premises.

Clause 17(1) provides that a landlord must not authorise an adult to occupy premises under a residential tenancy agreement if the adult is disqualified as a result of their immigration status.

The landlord or agent will have a defence where reasonable enquiries as to the relevant occupiers were made of the tenant before entering into the agreement, unless it was, or should have been, apparent from the enquiries that the adult in question was likely to be

disqualified as a result of their immigration status (cl.17(5)).

It is proposed that prospective occupiers will be required to produce documentary evidence of their status from a prescribed checklist. Landlords and agents will be required to comlete these enquiries and keep copies of the documents for their records. Failure to comply with these requirements will result in fines up to £3,000 in respect of each illegal immigrant. 

Certain kinds of accommodation will be excluded from the checks, including:

· care homes

· hospitals and hospices

· accommodation arranged by local authorities, eg, under homelessness duties

· mobile homes

· tied accommodation

· student accommodation (ie, halls of residence, etc)

(Schedule 3)

2
Tenancy deposit protection

Section 184, LA 2011, made substantial amendments to the provisions in the Housing Act 2004 concerning tenancy deposit schemes (TDS). These changes were brought into force on 6th April 2012.

· Under the amended s.213, HA 2004, the landlord now has 30 days (rather than the previous 14) from the date of receiving the deposit in which to protect it in a scheme and provide prescribed information in writing

· Under transitional provisions, the new rules apply not only to tenancies which begin on or after 6th April 2012, but also to tenancies which were in existence on that date: in the latter case, landlords were required to comply with the initial requirements of a TDS and to serve prescribed information by 6th May 2012, if they had not already complied. 

· Under the amended s.214, HA 2004, an application under s.214 can be made even after the tenancy has ended (reversing Gladehurst Properties v Hashemi). 

· There is now a 30 day window within which the landlord must comply with TDP. If the landlord only belatedly complies, once those 30 days have passed, s/he will be liable for a penalty payment under s.214 but the level of that payment will be at the discretion of the Court – from 1 x deposit to 3 x deposit (replacing the former "triple deposit" penalty).

· Failure to protect the deposit within 30 days has the effect that no `section 21' notice (requiring possession of an assured shorthold tenancy) can be given unless
· the deposit has been returned to the tenant in full or with such deductions as are agreed between the landlord and tenant, or

· an application to a county court has been made under section 214(1) and has been determined by the court, withdrawn or settled by agreement between the parties (s.215(2A))

· Failure to serve the prescribed information under reg 2 of the Housing (Tenancy  Deposits) (Prescribed Information) Order 2007 within 30 days also gives rise to at least a minimum award of 1 x deposit, and no section 21 notice can be served until either the correct information has been given or the deposit has been returned to the tenant, etc, in accordance with s.215(2A) (above). 
Advance payment of rent is not a deposit

Johnson v Old

[2013] EWCA Civ 415

Ms O was the assured shorthold tenant of Mr J. The tenancy agreement was for a fixed term of six months, at a monthly rent of £1,000. The rent during the fixed term was payable in advance in one payment of £6,000, which O duly paid. At the end of the fixed term, she remained in occupation but fell into rent arrears accrued. J served notice under s.21, Housing Act 1988 and issued proceedings. O defended the claim, contending that the sum of £6,000 was a deposit that J had failed to protect as required by the 2004 Act and that the s.21 notice was accordingly invalid. 

The Deputy District Judge dismissed the claim for possession. J successfully appealed to the Circuit Judge. O’s appeal to the Court of Appeal was dismissed. On the facts, the money was clearly paid as rent and not as a deposit: it was not security for the performance of any obligation or in connection with the discharge of any liability. 

The tenancy deposit legislation applies where a tenant whose tenancy began before 6 April 2007 stays on under a statutory periodic tenancy which began after that date

Superstrike Ltd v Rodrigues

[2013] EWCA Civ 669

14 June 2013

R had taken an assured shorthold tenancy for a fixed term of one year less one day from 8 January 2007 and had paid one month's deposit under the terms of the tenancy agreement. At the expiry of the fixed term, no new tenancy agreement was entered into, and R remained in occupation under a statutory periodic tenancy. Six months later, the landlord (S) served a `section 21’ notice requiring possession and obtained a possession order. That order was subsequently set aside on the grounds of non-compliance with the provisions relating to the protection of tenants' deposits under ss. 212-215 of the Housing Act 2004, which came into force on 6 April 2007. 

However, S successfully appealed to the circuit judge on the basis that, as the deposit had been received before the legislation came into force, S was not obliged to protect R’s deposit. R appealed to the Court of Appeal.

The issue was whether the sanctions in s.215 of the 2004 Act applied to render the section 21 notice invalid. That issue depended on whether S was required to deal with the deposit according to the 2004 Act, even though the original tenancy began before 6 April 2007.

R’s appeal was allowed.  It was accepted that the statutory scheme did not apply to tenancies already in existence as at 6 April 2007. But R's argument was that the deposit should be regarded as being received in respect of the statutory periodic tenancy which came into being on 7 January 2008. It was clear from the Housing Act 1988 that, at the end of the original fixed term tenancy, a new tenancy was created, not merely a continuation of the tenant's previous status. The legal position after 7 January 2008 was that the deposit was still held by S as security for the performance of R's obligations in connection with the new statutory periodic tenancy, not only the original tenancy. R should therefore be treated as having paid the deposit to S afresh in respect of the new tenancy.

It followed that R had paid, and S had received, the deposit in respect of the new periodic tenancy in January 2008, and the obligations under the 2004 Act applied to that deposit. It was accepted that those obligations had not been performed. Section 215 therefore applied so that S could not validly give notice under s.21. The notice given was therefore ineffective. Once the fixed term tenancy had expired, with R remaining in possession, S had to protect the deposit with an authorised scheme if it wished to serve a s.21 notice. That was consistent with the policy and aim of the TDP provisions. The possession order ought not to have been made.
For an analysis of the issues arising from Superstrike, see the case note by Ben Chataway in Legal Action, October 2013, p.37.

3
Benefit cap

Under section 96(1) of the Welfare Reform Act 2012, regulations may provide for a benefit cap to be applied to the welfare benefits to which a single person or couple was entitled. Section 96(2) of the 2012 Act introduces the concept of a “relevant amount” of prescribed welfare benefits, such that where a single person or couple’s total entitlement to such benefits exceeded the relevant amount, their entitlement was reduced by the amount of the excess. 

Regulation 2(5) of the Benefit Cap (Housing Benefit) Regulations 2012 inserts a new Part 8A (sections 75A–75G) into the Housing Benefit Regulations 2006. Regulation 75G fixes the “relevant amount” under section 96(2) of the 2012 Act at £350 per week for a single claimant and £500 per week for all other households.
The effect is that the local authority will be required to calculate the total income received from welfare benefits (new regulation 75C) and reduce housing benefit so as to ensure that the cap is not exceeded (new regulation 75D). The authority may not reduce housing benefit to less than 50 pence per week.

The benefit cap came into effect in four local authority areas – the London boroughs of  Haringey, Enfield, Croydon and Bromley - on 15th April 2013, and has since been extended nationwide.

       
R (JS and others) v Secretary of State for Work and Pensions (Child Poverty Action Group and Shelter intervening)

[2013] EWHC 3350 (QB)   
5 November 2013

The claimants comprised the mother and youngest child of three families whose welfare benefits were reduced as a result of the benefit cap and for whon the cap had particularly harsh consequences.  In none of their cases did they have any prospect of mitigating the cap’s effect: none of them was able to work; none of them was able to make up the shortfall between the cap and their living expenses by more prudent housekeeping; Discretionary Housing Payments ("DHPs") provided only potential or temporary respite; and none of the claimants, for medical, cultural or educational reasons, wanted to move far from their homes.

In judicial review proceedings the claimants argued that the cap indirectly and unjustifiably discriminated against them on various grounds, contrary to article 14 ECHR read with article 8 and/or article 1 of the First Protocol (“A1P1”) to the Convention. CPAG and Shelter were given permission to intervene in the proceedings.

There was no dispute that the rights of the adult claimants under A1P1 (right to peaceful enjoyment of possessions) were affected by a reduction in the benefits paid to them. Allthough the child claimants had no A1P1 rights themselves, the benefits in each case were paid to the mother to enable her to feed and house her children, and so  it would be artificial to treat them as strangers to the article 14/A1P1 arguments. 

It was clear, and indeed conceded, that the benefit cap had a disproportionate adverse impact on women. That was because lone parents were disproportionately affected by the imposition of the cap, and the majority of lone parents who had children living with them were women. Plainly the benefit cap also had a particular impact on large families; however being a member of a large family could not qualify as a personal characteristic which amounted to some “other status” within article 14 of the Convention. 

The Government’s expressed aims in introducing the benefit cap were to create greater fairness in the welfare system, to make financial savings and to increase incentives to work. The question to what extent state funds should be made available to those in need for one reason or another was par excellence a political question. It was not for the court to engage in a debate as to whether the objectives could in principle be achieved or not. Accordingly, whilst recognising the genuine and very real hardship that the policy would cause for certain groups, particularly in the shorter term, the imposition of the cap could not properly be described as manifestly without reasonable foundation. 

In relation to the rise in homelessness applications which appears to be an inevitable consequence of the benefit cap, Elias LJ said:

.

“…it seems to us inconceivable that an applicant, whether already housed or seeking housing, could properly be regarded as intentionally homeless where the rent has become unaffordable simply through the application of the benefit cap. Moreover, it would no longer be reasonable to expect them to remain in the accommodation. There will of course be cases where the question arises whether the reduced income resulting from the application of the cap is the real reason for being made homeless, but that does not affect the principle.” [para 16]

4
Homelessness


A
Applications / enquiries

Failure to make adequate enquiries

R (IA) v Westminster City Council

[2013] EWHC 1273 (QB)

IA was an Iranian national who had been granted asylum in the UK. Whilst in Iran, he had been imprisoned and tortured. Following the acceptance of his asylum application, he lived in a privately-rented flat. In early 2013, the landlord sought possession as the landlord was concerned about IA’s ability to meet future rental payments as a result of welfare benefit reforms.

           

 IA approached the Council for assistance. He provided them with a report from his GP which set out his mental and physical disabilities resulting from his treatment in Iran. He was interviewed by a housing caseworker for approximately one hour. At the end of the interview, she gave him a decision letter under s.184, HA 1996, in which she stated she had discussed the case with an independent medical officer and, in the light of that discussion, she had determined that he did not have a priority need. 

IA requested a review of that decision and also sought accommodation pending review. The Council refused to provide accommodation and judicial review proceedings were issued. A `without notice’ interim order was made requiring the Council to provide accommodation. 

At the hearing of the injunction application, the Administrative Court considered (i) whether to continue the interim order; and (ii) whether permission for judicial review should be granted.

 IA was successful on both counts. It was impossible to see how the Council could have carried out any adequate inquiry into his circumstances during the short interview. The decision that IA was not in priority need seemed “irrational and, indeed, perverse”. It was doubtful that – despite what the s.184 decision said - there had been any discussions with an independent medical officer.

Note that, although this was a decision on permission only and therefore not normally capable of being cited as a precedent, the Court held that, given the “importance and topicality” of the case, a direction should be given permitting the case to be cited. 

B
Eligibility for assistance

Croatian nationals
 

Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) Regulations 2013
S.I. 2013/1467

In force: 1 July 2013
 
On 1 July 2013, Croatia joined the European Union. Under the terms of the accession treaty), EU Member States are entitled to impose transitional arrangements for up to five years, which may include restrictions on access to state support. 

The effect of these regulations is that a Croatian national who applies is only eligible for assistance if s/he is a “worker” within the meaning of the Accession of Croatia (Immigration and Worker Authorisation) Regulations 2013.

Similarly to the A2 nationals, the distinction between Croatian nationals and other EEA/EU nationals relates only to jobseeking and the first year of any paid employment obtained in the UK. Croatian workers will have a right to reside and work in the UK and be eligible for homelessness assistance during the first year of their employment only if they hold an accession worker authorisation document. But as long as a Croatian national is working within the conditions set out in the accession worker authorisation document, s/he and her/his family members will be eligible to apply for homelessness assistance, even if s/he has been working for less than a year. After twelve months of continuous authorised employment, a Croatian national will no longer be subject to the worker authorisation requirements. 

Derivative rights of residence 

The Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) Regulations 2012  SI 2012 No 2588 came into force on 8th November 2012. They can be found at http://www.legislation.gov.uk/uksi/2012/2588/introduction/made
The amendments do not apply to anyone who made a homelessness application or an application for an allocation of accommodation under Part VI HA 1996 before 8th November 2012 (reg 3).

Effect of the amendments: Zambrano cases

The new regulations amend regs 4(1)(b) and 6(1)(b) of the Allocation of Housing and Homelessness (Eligibility) (England) Regulations 2006 to provide, in effect, that rights of residence derived from the decision in Ruiz Zambrano (EU Court of Justice,

Case C-34/09) do not carry eligibility for homelessness assistance. This provision affects non-EU nationals who are the primary carers of a British citizen child. 

The Social Security (Habitual Residence) (Amendment) Regulations 2012, SI 2587/2012, http://www.legislation.gov.uk/uksi/2012/2587/made, have also amended the various means-tested benefits regulations, including the Housing Benefit Regulations 2006, so that persons with a Zambrano derivative right of residence are treated as not eligible for benefits. In terms of the Housing Benefits Regulations, the Order works by amending regulation 10(3A), so that Zambrano carers are treated as people who are not liable to pay rent. 

Right of residence derived from children's right to complete education 

The Regulations deal more favourably with children and their primary carer, where at least one of the child’s parents is an EEA national (other than a British citizen); the child is in the education system; and the EEA national parent has at some time exercised his/her Treaty rights. 

Giving effect to the decision of the CJEU in the cases of Ibrahim/Teixeira, both  the Eligibility and Habitual Residence regulations (above) provide that the following persons who also have a `derivative right of residence’ will be eligible for assistance under Part 7 Housing Act 1996 and for benefits:

· a child of an EEA national who resided in the UK at a time when his/her EEA 

national parent was residing in the UK as a worker; and who is in education in the UK; and who was in education in the UK at a time when his/her EEA national parent was also in the UK;

· the primary carer of a child who satisfies the above criteria, provided that the 

child would be unable to continue in education in the UK if that carer were required to leave.

(see regulation 15A inserted in the Immigration (EEA) Regulations 2006 by the Immigration (EEA) (England) (Amendment) Regulations 2012)

Note that the primary carer of a child in education may continue to have a derived right of residence even after the young person turns 18, if the young person requires the primary carer's presence and care in order to be able to continue and complete her/his education:
Alarape and another v Secretary of State for the Home Department 

European Court of Justice [2013] EUECJ C-529/11 (8 May 2013)

C
Priority need

Vulnerability: comparison with the `ordinary homeless person’?

Johnson v Solihull MBC
[2013] EWCA Civ ? 
6 June 2013

 

J was a heroin addict aged 37 who had been a persistent criminal offender since his early teens and had spent many periods in custody. He suffered from depression. For several years, he had stayed with friends and family or slept rough. He applied to the Council for assistance as a homeless person. The authority decided that he was not in priority need and upheld that decision on review. The review officer relied on evidence to show that many homeless people had drug and mental health problems and found that J was no less able to fend for himself than they were. J appealed, on the basis that the reviewing officer should have compared the risk of J suffering harm when street homeless with the risk to an “ordinary homeless person”, rather than with the risk to other homeless persons who were addicted to drugs. 

J’s appeal to the county court was dismissed, and the Court of Appeal dismissed a second appeal. The Pereira test was necessarily imprecise. It was open to the reviewing officer to take into account evidence about the drug use and mental health problems of the notional “ordinary homeless person”, but there was no such person of particular characteristics with whom applicants had to be compared. 

Nor did the 2002 Priority Need Order mean that a person released from prison would always be vulnerable. The reviewing officer had set out why she did not consider Mr Johnson to be vulnerable under this head and had properly explained her conclusion.

Homeless applicant not vulnerable because he had the support of a family member

Hotak v Southwark LBC

[2013] EWCA Civ 515

Mr H was an Afghan national who had applied for asylum in the UK and been granted leave to remain. He suffered from learning disabilities, depression and post-traumatic stress disorder and he had self-harmed. During his asylum application he had been accommodated in Liverpool. He subsequently moved to London to live with his brother. Their flat was overcrowded and he applied to the Council as homeless

. 

The Council determined that H was not `vulnerable’, and hence not in priority need as his brother provided support and assistance which was sufficient to overcome his various health problems. That decision was upheld on review. H appealed to the county court on the ground that the Council was not entitled to take into account the support provided by his brother. 

That appeal was dismissed, and so was a second appeal to the Court of Appeal. The reviewing officer was required to consider whether H was vulnerable. That was a composite assessment looking at all his personal circumstances, including the support that he was currently receiving. 

Failure to consider factors relevant to vulnerability

Islington LBC v Mohammed

[2013] EWCA Civ 739

21 March 2013

Ms M applied to Islington for assistance as a homeless person. She suffered from a medical condition which caused her to faint several times a day. Her GP stated shat she did not require 24-hour care and that the risks associated with fainting were the same as they would be for anyone else. The doctor advised that she should eat and sleep regularly and generally take care of herself. Ithe Council determined on review that she was not `vulnerable’ and therefore not in priority need. 

The test of vulnerability is that set out in R v Camden LBC ex parte Pereira (1999), ie, that a person is vulnerable if s/he is less able to fend for him/herself than an ordinary homeless person so that injury or detriment to him/her will result when a less vulnerable person would be able to cope without harmful effects.

M’s appeal to the county court was upheld. The court held that the Council had failed to consider (i) whether being street homeless would affect the likelihood of her fainting; and (ii) how the fainting attacks themselves would affect her if she was homeless. The Council’s appeal to the Court of Appeal was dismissed. Whilst the review decision had set out the evidence at some length, it had not sufficiently engaged with the above issues identified by the county court judge. 

D
Intentional homelessness

Chishimba v Royal Borough of Kensington and Chelsea

Court of Appeal
25 March 2013

Ms C had previously applied to the Council as homeless. She was granted a non-secure tenancy of a flat. It was discovered that she had been using a false British passport and had no right to remain in the UK. The Council decided that she had ceased to be eligible for assistance, served notice to quit and obtained a possession order. 

C was subsequently granted leave to remain in the UK for three years, and applied again for housing assistance as a homeless person. The Council decided that she was intentionally homeless as it was the use of the counterfeit passport which had led to her losing her previous accommodation. That decision was upheld on review and on appeal to the county court.

C successfully appealed to the Court of Appeal. She had lost the previous property because of the discovery of the fraud, rather than use of the passport. She could not have become homeless intentionally from the temporary accommodation because

· she ceased to occupy it in consequence of the fact that she was ineligible, and not in consequence of any act or omission on her part; and

· it was not reasonable for her to continue to occupy accommodation which she ought never to have been occupying in the first place. Once the deception had been discovered, there was no possibility of her continuing to occupy the accommodation.

E
Suitability of accommodation

A council’s duty to provide accommodation that was “available” to a homeless family could be satisfied by the provision of two separate units of accommodation provided that they were close enough to enable the family to live “together” in practical terms

Sharif v Camden London Borough Council

Supreme Court

20 February 2013

[2013] UKSC 10

In June 2004, the Council had accepted a full housing duty to Ms Sharif (S), under s.193(2), Housing Act 1996 (the main homelessness duty). The Council accepted that S’s father, a man in his 60s with some health problems, and her sister (aged 14) lived with S and were therefore part of her household. Accordingly S’s father and sister were entitled to be accommodated with S as part of her household.

From 2004 to 2009, the family were accommodated in a three bedroom house under a private sector leasing scheme.  However, in November 2009, still by way of accommodation under s.193(2), the Council asked S to move to two units on the same floor of a hostel used by the Council to accommodate homeless applicants. Each unit comprised a single bed-sitting room with cooking facilities, plus bathroom/w.c. The two units were separated by a few yards. One room could accommodate two single people. It was envisaged that S and her sister would sleep in that unit, and their father in the other.

S refused the offer as unsuitable, because it comprised two separate units. She stated that, because of her father’s medical condition, they all needed to be able to live as a family in the same unit. The Council decided that the offer was considered suitable, although not an “ideal living arrangement”, and that their housing duty to S had therefore come to an end. 
S refused the offer and requested a review. The reviewing officer upheld the decision and S appealed to the county court. She argued that the Council could not discharge its duty by offering two flats rather than one unit of accommodation as she would not be living “together with” her father. Her appeal was dismissed, but the Court of Appeal upheld a further appeal. 

The Council appealed to the Supreme Court. Its appeal was upheld by a majority of 4:1.

The issue in this case was whether the duty to “secure that accommodation is available for occupation by the applicant” implied a requirement that the family be accommodated not only together, but in a single unit of accommodation. Lord Carnwath considered that the ordinary meaning of the statutory language did not support the interpretation placed on it by the Court of Appeal. The word “accommodation” in itself was neutral. It was not in its ordinary sense to be equated with “unit of accommodation”. 

But section 176 required the authority to ensure that accommodation was “available for occupation…together with” the other members of [the applicant’s] family. The statutory test would be satisfied by a single unit of accommodation in which a family can live together. But it might also be satisfied by two units of accommodation if they are so located that they enable the family to live “together” in practical terms. In the end, this came down to an issue of fact, or of factual judgment, for the Council. 

Lord Carnwath emphasised the narrowness of the Court’s decision. It did not give

authorities a free hand. It was still a fundamental objective of the Act to ensure that

families can “live together” in the true sense. Accommodation, whether in one unit

or two, is not “suitable” unless it enables that objective to be achieved.

Lord Kerr, dissenting, considered that there was a real risk, as a result of the interpretation adopted by the majority of the Court that one of the principal purposes of the legislation (that of bringing and keeping families together) would be, if not undermined, at least put under considerable strain.

Decision that 16th floor flat was suitable for woman with a fear of heights was perverse

El-Dinnaoui v Westminster CC

[2013] EWCA Civ 231

Mr E, his wife and two children lived in a flat on the 9th floor of a tower block owned by the Council. E’s wife had a fear of heights but she was able to manage in the flat as there was no direct view of the street below, so that it was not obvious when looking out of the windows just how high it was. In 2009, a third child was born. The Council accepted that the property was now overcrowded and unsuitable and therefore offered further accommodation in a flat on the 16th floor of a different block, from which it was possible to see the street. On viewing the flat, E's wife became distressed, had a panic attack and collapsed, and had to be taken to hospital. E rejected the offer. The Council notified him that they believed the property was suitable and that their duty under s.193 had now ended. 

E submitted evidence from their GP about his wife’s condition. The GP confirmed that she had a life-long fear of heights which led to severe panic attacks. However, the Council upheld its decision on review. It concluded that, as she had a general dislike of heights but had previously been able to live in a 9th floor flat, she would be able to get used to living in a 16th floor flat. E’s appeal to the county court was dismissed.

The Court of Appeal allowed an appeal. The decision was outside the range of decisions which a reasonable reviewing officer could take and was perverse. It was irrational to conclude that E's wife merely had a general dislike of heights: the unchallenged medical evidence meant that it was impractical for her to live at height. The fact that she had previously been able to cope in a 9th floor flat missed the central point, that in the previous flat she had not been able to see the street below, whereas she could do so from the 16th floor flat. 

Accommodation out of area was unsuitable

Abdi v Waltham Forest LBC

Bow County Court

Legal Action, Jan 2013

Ms A applied for assistance to the Council as a homeless person. The Council accepted the full housing duty and offered her a three year fixed term tenancy of private sector leased accommodation in Erith, Kent. A was pregnant and on maternity leave from her part-time job in a department store in Leytonstone, 18 miles away from Erith. She asked for a review of the suitability of the offer, since when her maternity leave ended, she would have to make a two hour journey each way, with three interchanges, to and from work with her baby, whom she would leave with relatives in Walthamstow. She could not meet that expense or the cost of the private rented accommodation once her maternity leave ended. The Council took the view that the offer was suitable, given the pressure on its resources and the scale of housing need in its area.

A's appeal to the county court against this decision was allowed. The judge held that the decision was beyond the spectrum of decisions which a reasonable council could take. She said: 

“It seems plain to me that any reasonable authority would look at the nature of this journey to be undertaken by the appellant with her baby, the level of the appellant’s earnings, the costs of monthly travel and, the other side of the coin, the fact that child care would almost inevitably be unaffordable for this applicant and conclude that this property is unsuitable, and/or that it was not reasonable for her to accept the offer.” 
The decision was varied to one that the accommodation had not been suitable.

Begum v LB Newham

CO/5827/2013

Unreported: see Nearly Legal, 27 May 2013

The Council accepted a full housing duty to Ms B and her family and offered them  accommodation in Liverpool. The family included a disabled son who suffered from behavioural impairment, epilepsy and suicidal tendencies. A care package was in place for his benefit. The medical evidence indicated that the son would be greatly distressed by making a journey by car. The Council stated that it was impracticable to offer the family accommodation within the borough, since any local accommodation would not be affordable in the light of the forthcoming benefits cap.

B requested a review of the Council's decision to regard accommodation in Liverpool as suitable, and requested temporary accommodation pending review. The Council refused to provide temporary accommodation. B applied for judicial review of this refusal, on the basis t of the Suitability of Accommodation Order 2012; articles 8 and 14, ECHR; and the public sector equality duty under section 149 Equality Act 2010. She also argued that the Council had failed to make adequate enquiries as to whether there was suitable accommodation closer to London.

On B's application for an interim injunction, the Administrative Court ordered that the Council provide suitable accommodation pending comletion of the statutory review. The Council was criticised for its failure to respond fully to the pre-action protocol letter. The judge noted that an injunction requiring the Council to provide temporary accommodation was appropriate in the light of the son's medical and behavioural disabilities.  

F
Appeals

Johnson v Westminster City Council

[2013] EWCA Civ 773

J applied to the Council for assistance as a homeless person and was placed in temporary accommodation. The Council concluded that he was intentionally homeless. Westminster continued to provide him with temporary accommodation pending a review of that decision. The review officer upheld the original decision and an appeal to the county court under s.204 HA 1996 was dismissed. J then lodged an application for permission to appeal to the Court of Appeal and asked the Council to continue to provide temporary accommodation pending determination of that appeal. The Council refused to do so. J applied to the Court of Appeal for an interim injunction requiring Westminster to continue to provide temporary accommodation.

The application was dismissed. Once the county court had dismissed the s.204 appeal, it did not have any jurisdiction to order that further accommodation be provided: s.204A(3). As the county court had no such power, it followed that the Court of Appeal also had no such power: CPR 52.10. The appropriate course was to seek judicial review.

Peake v London Borough of Hackney

[2013] EWHC 2528 (QB)

Ms Papplied to the Council for assistance as a homeless person. The Council decided that she was intentionally homeless, and that decision was upheld on review. The review letter informed her that she was entitled to appeal to the county court and that the appeal must be lodged within 21 days. On the facts, time expired on Christmas Day. The appeal was lodged outside of the prescribed period and P applied to extend time. The county court judge rejected that application, holding that, even allowing for the Christmas period, there was no good reason for the delay. 

P’s appeal to the High Court was dismissed. Whether there was a good reason was a question of fact and a value judgment. The judge had identified the relevant facts (i.e. the Christmas period) and, allowing for it, had concluded that there was no good reason. That was a decision which was properly open to the judge. Nor was there an arguable issue under article 6 ECHR: the state was entitled to fix a time limit for bringing an appeal and it could not be said that the time limit was unduly short.

5
Homeless children

Council entitled to reach view that children were not “in need” where their parents had been unwilling to disclose details of how they had been supported

R (MN and KN) v (1) London Borough of Newham (2) Essex CC
[2013] EWHC 2475 (Admin)

 

MN and KN were Jamaican nationals aged three and 13 who were unlawfully present in the UK, since their parents were overstayers. Their father had been in the UK since June 2000 and their mother since July 2001. Essex CC, as children’s services authority, provided the family with accommodation for one night and carried out an initial assessment on the two children after the family were evicted from B&B accommodation. MN and KN’s mother said that she was intending to seek support from her family and talked about staying at the B&B and financing it herself. Accordingly, the Council refused to provide the family with further accommodation. 

            

The family travelled to Newham where they were able to support themselves for a few days with assistance from their church. Once those funds were exhausted, both Essex CC and Newham LBC were asked to accommodate MN and KN, together with their parents, and to carry out an assessment of the two children under s.17, Children Act 1989. Essex CC refused to do so, on the basis that the children were not in their area at that time. Newham refused on the basis that the children were “ordinarily resident” in Essex CC.

An application for an interim injunction against Newham was granted. Newham subsequently carried out an assessment under s.17 and a human rights assessment. During the course of the assessments, MN and KN’s parents refused to provide information about the support they received from family and friends. In particular, the Council wanted to know how the family had survived in the UK for such a long period of time and to determine what sources of assistance were available from friends or relatives. As the parents were unwilling to provide this information, the Council decided that the family were not destitute and that the children were not “in need” under section 17.

A claim for judicial review of Newham’s assessment, and of the refusal of both Essex CC and Newham to provide accommodation under s.17, CA 1989 was dismissed, and the injunction discharged. The decision by Newham that the children were not “in need” was not irrational: it was unsurprising that Newham had reached that conclusion given the refusal of MN and KN’s parents to provide necessary information as to their circumstances. 

Although it was accepted by Newham that the test of “ordinarily resident” did not apply under s.17 and that it should, therefore, have carried out an assessment when first approached, the failure was academic as an assessment was subsequently carried out. Nor had Essex CC acted unlawfully: they had already accommodated the family for one night and carried out an initial assessment under s.17; subsequently, MN and KN were no longer “within” their area. 

Can a child claim housing benefit?
Westminster City Council v (1) AT (2) Secretary of State for Work and Pensions
[2013] UKUT 321 (AAC)

 

AT was a four year old child living in privately rented accommodation with her mother. Her father was not able to claim housing benefit as he was in prison (reg.7, Housing Benefits Regulations 2006). Her mother was not entitled to housing benefit by virtue of her immigration status. She applied to the Council for housing benefit. Westminster decided that it was not reasonable to treat her as being liable to make the rental payments and refused her application. The First Tier Tribunal (Social Entitlements Chamber) allowed an appeal by AT.

Housing benefit can be paid to a person who is treated as being liable to make payments in respect of a dwelling (reg. 8). This can include any person who has to make payments if he is to continue to live in the home because the person liable to make the payments is not doing so and it is reasonable to treat him as liable to make the payments (reg.8(1)(c)).

Under ss.1(1A) and (1B), Social Security Administration Act 1992, any person who claims housing benefit must ensure that the claim includes either his national insurance number or evidence to enable the number to be ascertained; if the applicant has no national insurance number, the housing benefit application must include an application for one. 

The Council successfully appealed to the Upper Tribunal. AT did not have a national insurance number nor had she applied for one. In those circumstances, it was held that s.1 of the 1992 Act had the effect of prohibiting the award of housing benefit unless and until AT applied for a number. 

6
Allocations

`Providing social housing for local people: strengthening statutory guidance on still social housing allocations’ (DCLG consultation paper, October 2013).

This consultation proposes that new guidance should strongly encourage all local authorities to adopt a two year residency test as part of their qualification criteria. 
However, the paper recognises that people may have a local connection to an area even if they do not currently live there or have not lived there for long enough. Accordingly, we propose that the guidance should also encourage local authorities to consider adopting other qualification criteria alongside a residency test so that people who are able to demonstrate a strong association to the local area are not disadvantaged. Examples of criteria demonstrating a strong local association might include family associations and employment in the district.

The paper acknowledges, however, that there will be a need for appropriate exceptions: 
"It is also important that local authorities retain the flexibility to take proper account of special circumstances, including for example the need to protect people who are moving into the district to escape violence, as well as homeless families and care leavers whom the local authority have housed outside their district. There may also be sound policy reasons not to apply a residency test to existing social tenants seeking to move between local authorities. This could for example, restrict the ability of tenants to downsize to a smaller social home or to take up an employment opportunity, which might impede labour market mobility." 

The consultation ends on 22 November 2013.

7
Community care provision
Social services authorities are under a duty to provide accommodation to people `in need of care and attention which is not otherwise available to them (s.21, National Assistance Act 1948). The meaning of “care and attention” is that the person must need “looking after” in the sense that there is something (e.g. household tasks, protection from risks, feeding, washing, etc.) which he cannot or should not be expected to do for himself (R (M) v Slough BC [2008] UKHL 52).  This does not include a need for medical care or a need for accommodation, food or money, unless those services are ancillary to a more general need for care and attention.

Applicant not “in need of care and attention” where support services were not associated with the provision of accommodation
R (SL) v Westminster CC

[2013] UKSC 27

SL was an Iranian national who had claimed asylum in the United Kingdom. His claim for asylum was refused in January 2007. He became homeless in October 2009. In December 2009, he attempted suicide and was admitted to hospital. He was diagnosed as suffering from depression and post traumatic stress disorder and was discharged in April 2010. He applied to the Council for accommodation under section 21 of the National Assistance Act 1948.

The Council carried out an assessment of SL’s needs and concluded that he did not need “looking after”, although he did require assistance from a social worker (e.g. to facilitate access to counselling services and to monitor his mental state) and medical assistance from the NHS. His claim for judicial review was dismissed on the basis that his assessed needs did not amount to a “need for care and attention” within the meaning of s.21. His needs had been adequately assessed and were being met. 

The Court of Appeal allowed SL’s appeal, on the basis that in monitoring SL’s mental state, the Council was doing something for SL which he could not do for himself. 

However, the Council successfully appealed to the Supreme Court. It was not enough that the Council were doing something that SL could not do for himself: that would lead to absurd conclusions, such as providing a fridge for him if he had no money. Something “well beyond mere monitoring” was required. The services provided had to be linked in some way to the provision of accommodation if the s.21 conditions were to be made out. However, the support services that were provided were entirely independent of SL’s accommodation or his need for accommodation. 

8
Costs

Harripaul v LB Lewisham

Court of Appeal

Legal Action, May 2012

[2012] EWCA Civ 266

In this case, the Council had succeeded in defending H’s appeal before the county court judge. H obtained permission to bring a second appeal to the Court of Appeal. The Council then withdrew its review decision, on the basis that this was an economic decision to avoid the costs of resisting the appeal.

H’s representatives sought to obtain the costs of the second appeal. (It was agreed that there should be no order for costs in respect of the county court appeal.) The Council argued that the same order should apply on the second appeal because the fact that it had settled the appeal did not indicate that it accepted that the appeal had merit.

Costs of the second appeal were awarded to H. The Court of Appeal made the following observations:

· The starting point was that H had been successful. On that basis, she was entitled to her costs and it was for the other party to show otherwise. 

· It was not relevant that H was legally aided.

· The Council could have taken the view at a much earlier stage of the proceedings, ie in the county court appeal, that there was insufficient merit in incurring legal costs arguing about the soundness of the reviewing officer’s decision.

· While it was not obvious that H would have won, she had a good arguable case that may well have been successful.

· Overall H should be regarded as the successful party and was entitled to her costs. There was no reason to depart from the standard rule.

Unichi v LB Southwark

QBD

16 October 2013 

Ms U applied to the Council for assistance as a homeless person. The Council decided that she was intentionally homeless. U requested a review of that decision and informed the Council that she would provide a psychologist’s report with details of her learning difficulties. She asked the Council not to conclude the review until that material was provided. The Council refused to wait and upheld their decision. A county court appeal was issued and the report was provided. On receipt of the report, the Council conceded the appeal and agreed to carry out a fresh review. The parties were unable to agree the issue of costs and the judge made no order for costs.

U’s appeal against the costs order was allowed. Applying M v Croydon LBC, it was clear that U had obtained the substantive relief she had sought. The Council had been alerted to the importance of the report but had decided to conclude the review before it was available. The costs were payable immediately and should not be held against any further proceedings.

Note that the Administrative Court has issued guidance on Costs Submissions following the settlement of claims for judicial review, where the question of costs cannot be agreed between the parties. The Guidance has effect from 20 November 2013. Please see Appendix for the text of the Guidance.

Guidance as to how the court will approach applications for costs following settlement of claims for judicial review - November 2013 
When this guidance applies 

1. This guidance is applicable where the parties to judicial review have agreed to settle the claim but are unable to agree the issue of costs and have submitted that issue for determination by the Court. 

2. It applies to all consent orders submitted for approval by the court after 20 November 2013. 

How the parties are required to assist the court 

3. 
Applications for costs should not be brought other than in accordance with this guidance. The Court faces a significant number of such cases, poorly considered and prepared by the parties, consuming judicial time far beyond what is proportionate to deciding a costs issue when the parties have settled the case. The judicial and other Court resources applied to these cases must be proportionate to what is at stake. That requires efficiency and co-operation from the parties. The onus lies on the parties to reach agreement on costs wherever possible, and in advance of asking the Court to resolve the issues, in order to support the overriding objective and ensure that efficient use is made of judicial time. See M v Croydon (2012) EWCA Civ 595, paragraphs 75-77. 

4. 
Liability for costs between the parties will depend on the specific facts in each case but the principles are set out in M v Croydon, paragraphs 59-63. These are annexed at the end of this guidance. 

5. 
The parties should seek to agree the allocation of costs through reasoned negotiation, applying those principles and being mindful of the overriding objective to the CPR and the amount of costs actually at stake. 

6.
The parties should not make submissions to the Court on costs following a compromise of the proceedings unless - 

· They have exhausted all reasonable avenues of negotiation and compromise, having properly applied the principles in M v Croydon; 
· They have a clear understanding of the basis upon which they have failed to reach agreement and are in a position to provide a lucid and concise explanation of this in their submissions to the court. 

· The party claiming costs is clear that the Court will able to decide that an order for costs should be made in favour of that party applying those principles, in a proportionate use of its time, and bearing in mind that unless it is clear that the Claimant seeking costs has succeeded on all of the substantive parts of the claim, it is much more likely that there will be no order as to costs. 

7.   
In any application for costs, the parties’ submissions will be expected to confirm 

and address each of the above, including specifically how the claim fits the principles in M v Croydon. 

Directions applicable to submissions 
8.
Where the parties are satisfied that the further use of the Court’s and parties’ resources justifies the Court being asked to consider the question of costs, then the following directions will apply in the absence of special circumstances. Note that these directions will apply whenever the Court is asked to make a consent order, upon the compromise of a case, which leaves it open to the parties to seek a ruling from the Court on costs. They apply, absent special circumstances, regardless of what the parties may have agreed as to procedures for the resolving of the issue as to costs. The consent order will be treated as including the requirement that the costs issues shall be resolved in accordance with these Directions, and will only be made on the basis that these directions are incorporated. 

9.
Any party wishing to claim costs will file and serve submissions on costs within 7 days of delivering a consent order to the court to settle the claim. 

10.
Any party wishing to contest a claim for costs will file and serve submissions in reply within 7 days of the applicant’s submissions. 

11.
No further submissions will be considered unless the court has specifically requested them from the parties. 

12. 
Submissions must - 

· Confirm that the parties have used all reasonable endeavours to negotiate a costs settlement. 

· Confirm the amount of costs involved in the case. 

· Clearly identify the extent to which the parties complied with the pre-action protocol. 

· State the relief the claimant (i) sought in the claim form and (ii) obtained 

· Identify the basis upon which the parties have been unable to agree costs ie the facts and proper application of the principles in M v Croydon that are in dispute. 

13. 
Submissions should be of a normal print size and should not exceed two A4 pages in length. Consideration of submissions exceeding 2 pages will be limited to the first two pages only. 

14. 
Submissions received out of time will not be considered. 

15. 
Submissions should be accompanied by correspondence under the pre-action protocol (where this has not previously been included as part of the documents supporting the claim) along with other correspondence demonstrating justification for bringing the claim or for not agreeing to the relief until after the claim was issued. 

16. 
Unless advised otherwise, the parties can assume the Court has the claim form and grounds and the acknowledgment of service. Further copies of these should not be provided to the Court without a specific request. 

17. 
A party failing to comply with the guidance above cannot expect an order for costs to be made in its favour. 
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