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Chair:  Welcome everybody to the HLPA meeting this evening.  I am Sara Stephens, HLPA executive member and of Anthony Gold Solicitors.  Does anyone have any corrections to the minutes of the September meeting?  If not, I will introduce tonight’s speakers on the topic of Housing Law Update.  Firstly we have Andy Lane of Hardwicke Chambers, who is a very experienced barrister specialising in housing and public law.  Prior to coming to the Bar he worked in the voluntary and statutory sectors giving advice on housing law for benefits and debts so he is extremely experienced and perfect to speak to us tonight.  We also have our very own John Gallagher, HLPA executive member and principal solicitor at Shelter, who also has many years of experience in housing law.  

Andy Lane:  Thank you very much for inviting me; I have not been to HLPA for some years so it is nice to be here again.  I am dealing with the topic which, when you have the last slot at conferences on updates, is always the most difficult slot, not only because everyone else has mentioned all the interesting issues beforehand but also because we all have different perceptions as to what has been going on in the last twelve months in housing.  I am sure when you look through the papers that John and I have prepared there will be points missing but that is, in a sense, why we have the question and answer session at the end.  One obvious area which, for example, I do not think has been covered by either of us is the Equality Act which, of course, has resulted in many issues arising on a practical level over the last twelve months.  Indeed, there will be a judgement shortly because we were in the Court of Appeal yesterday on anti-social behaviour injunctions and the Equality Act.  

I will be speaking on are the four topics that you see in your notes.  Firstly, the Anti-Social Behaviour, Crime and Policing Bill which is incredibly topical; it was being discussed in the House of Lords today of course and is important for landlords, tenants, tenants’ families and, indeed the police.  I will then talk about Human Rights Act and Public Law, particularly in the context of defending possession proceedings.  I am looking at the Prevention of Social Housing Fraud Act but very briefly because it is very simple.  Finally, because you cannot get away from speaking at any update over the last twelve months without talking about some aspect of welfare reform, John will cover the benefit cap and I will cover the bedroom tax so that will come at the end.  

So to start off with the Anti-Social Behaviour, Crime and Policing Bill, you can see from the handout that, effectively, it is not just an Anti-Social Behaviour Bill as it deals with many other issues, some of which have an overlapping interest such as the dangerous dogs elements but some, of course, which have nothing to do with the anti-social behaviour reforms in the context of housing, forced marriage, policing reforms, extradition and criminal justice just to give some examples.  What, in broad terms, is being done is there is an attempt to reduce the number of existing orders and powers and consolidate them into a few orders.  So, for example, the Injunction for the Prevention of Nuisance and Annoyance (IPNA) and a Criminal Behaviour Order are replacing the seven matters listed.  I do not think anyone will be too worried about the removal of ASBOs, even amongst those of us who do a lot of work for local authorities and housing associations, as it it generally pointless and going to the Magistrates Court is not something any of us enjoyed.  But there are a number of orders, many of which I am sure people here today including myself would not have known existed, which are being replaced by IPNAs.  I have said that IPNAs are, arguably, anti-social behaviour injunctions by another name.  Now that is only half the story but if one was looking at ASBOs or ASBIs, which one have they really chosen?  The Home Office has chosen ASBIs, albeit there are some important distinctions.  

You will see that there are specific provisions, as there are, of course, with ASBOs, for dealing with young people aged ten and over.  If somebody wants to go for an injunction against a young person between ten and seventeen then that will be dealt with by the Youth Courts but that is a specific provision within the legislation.  There is a just and convenient provision, in other words to get an IPNA it must be just and convenient.  It is not a particularly foreign term of course because we have that at the moment with without notice ASBIs; it has to be just and convenient as it says at Section 153E.  The House of Lords has been asked in an incredibly ill-informed debate to change that to necessary and proportionate and the reason I say ill-informed is because when you read through the debate it is very similar to the bedroom tax debate.  It is amazing what they have leapt on to and what they have forgotten.  What they have really leapt on to, quite understandably as we will see in a minute, is the extension of ASBIs to the police and to local authorities generally, not just as landlords.  That obviously is a concern and a genuine concern that the police are getting a number of powers which they would not have previously had and a lower level of test compared to ASBOs.  But equally, if you have a necessary and proportionate test, of course, that is raising the bar of ASBIs and therefore, as you might imagine, the private registered providers.  The local authority landlords are not particularly keen on that because as far as they perceive it ASBIs are, certainly compared to ASBOs, very successful.  In general terms I am not so sure they are very successful but they are a useful test, perhaps, to see if somebody can behave.  But anyway, that is the current debate.  There was an amendment put forward in the House of Lords which has been withdrawn but it will be re-introduced at some later stage and it rather depends on what the Home Office says. 

The other difference is that you can actually have a requirement to do something.  As you know, with anti-social behaviour injunctions they are to stop you doing things; you must not play your music, you must not shout abuse at the housing officer, you must not do this; it is all preventative and that is all the legislation allows you to do.  IPNAs can give some positive terms such as, for example, if you have a term in respect of counselling or in terms of alcohol assistance or mental health assistance, it can require you to do something, albeit you must identify who is going to assist with that process.  There are some little points which are worth picking up such as, for example, you only have one chance with an IPNA to seek a variation or discharge of the injunction whereas, as you know, at the moment with an ASBI you can do it as many times as you wish.  You can only do it more than once if, in fact, the Court says you can or the other party agrees.  So, obviously, maybe, a change of circumstances may say that it is worth discharging because the person who was the problem has now left the household and therefore is not causing any great difficulties.  There is also a consultation provision which is not the same, really, as the ASBO, although that was never particularly serious. You certainly have to consult with the Youth Offending Team if you wish to do it against a young person but if it is otherwise it is as appropriate.  There may be some arguments as to what is appropriate, for example if somebody has a mental health problem or capacity issue then it may be that you should be consulting with the mental health services and one would hope that the policy of the private registered provider would have required that in any event and, indeed, the practice.

Who can apply?  As we know at the moment for an ASBI relevant landlords can apply, local authorities, private registered providers.  There has been an increase, under Section 4, to the local authority, the Chief of Police, British Transport Police, Transport for London and the Environment Agency because a lot of these powers are environmental, not just anti-social behaviour.  

Exclusion Orders remain and remain as far as landlords are concerned in a very similar form.  But, as I say, some of the genuine concerns about the Bill are the extension of the powers to the police to exclude persons from their homes under Section 12 of the Bill as it currently stands.  The same test applies at the moment that you have for Section 153C and for the ASBIs but the numbers of people who can apply for it has been extended.  And there is a different section for landlords generally other than moving people away from places other than their home.  

So as far as IPNAs are concerned, there is not a great deal of difference in terms of landlord/tenant work.  The difference is in the number of people who can apply for them and the police’s ability to apply for them which, obviously, could affect your clients or could affect the tenant or could affect the member of a household which may have nothing to do with the landlord at all.  The Act also, of course, deals with the question of possession orders.  I say “of course”, it does deal with the question of possession orders and it deals with the mandatory grounds that are now going to be possible for a local authority or a private registered provider under the 1988 Act to pursue.  Section 84A is very similar to Ground 7A, which is, effectively, saying that if you can satisfy one of five conditions you can have a mandatory ground of possession.  Of course we do not really have that concept with local authority tenancies but it has been there for some time with private registered providers.  It is expressly subject to the Convention and the Government view expressed at the time was that this would prevent long trials going on and lots of money being spent by hard-pressed local authorities and housing associations and all we do is have a mandatory ground for people who have already been found to have been anti-social.  So in other words, if you have already got a closure order against somebody why are you having to go through the whole process again?  So Grant Shapps had the idea that it should be made mandatory and with regard to the Human Rights Act we have had Pinnock so do not have to worry about that anymore.  He has obviously never been in a County Court and obviously never pleaded any grounds.  But in the Act itself it is expressly subject to the European Convention on Human Rights.  

There are, obviously, new notice provisions and, importantly, a bit like demoted tenancies or in fact very similar to demoted tenancies there are review provisions.  Now again, the lawyers amongst us will think that we already know that there is some concern about demoted tenancy reviews at times.  We already know that if you have a voluntary review process for starter tenancies for private registered providers that can cause some concerns and that could cause some pleading issues when a possession claim is taken forward.  But there are new notice provisions and there are, for local authorities, review provisions.  In other words, they have to offer a review of their decision before they take possession proceedings.  There is no similar power or requirement for private registered providers under the 1988 Act although I think it would be a confident housing association that did not have some sort of system in place for having a review, just like you would do with a starter tenancy because, of course, if I was representing a tenant in those circumstances I might want to say, “Why aren’t you mirroring the local authority?” particularly if you are somebody who has got your stock primarily from the local authority.  But anyway, there is not strictly speaking a requirement for housing associations to have that review.  In broad terms what the mandatory grounds are is if you have been convicted of a serious offence which is, of course, defined in the Act.  If an IPNA or criminal behavious order has been breached they would not see the need for landlords to go through the whole process again, if the premises are subject to a closure order.  

The only reason I referred to Poplar Harker & Burne is that this started off three years previously where the police got a closure order against Miss Burne and Mr Burne, her brother.  They extended that for three months and there were various appeals against that closure order.  In the meantime Poplar Harker got an exclusion order against the brother and sister and then they started possession proceedings.  That continued for some time; adjournments, applications for debarring orders and so on until finally, on the one hearing I could not make, they did not get their relief from sanction, they were debarred from defending and the judge in Central London decided to make an outright possession order.  They appealed to the Court of Appeal and the Court of Appeal said no, the judge was perfectly entitled to do that, this has been going on now for three years whilst you have not been at the property.  They lost then and although they tried to go to the Supreme Court, although they tried three years after the start to raise issues of capacity, the warrant was executed.  But the point there is if IPNAs were involved, if the Anti-Social Behaviour Crime and Policing Bill was in force, Poplar Harker would not have had to go through that process because they would have had the closure order and they would have been able to simply rely on that, whereas at the moment there is no ratio de carta between matters that have been that have been proven in closure order proceedings and matters that are then dealt with in possession proceedings.  There is also a condition if you have breached the Environmental Protection Act statutory nuisance and abatement notice provisions.

There are slight extensions of ground 2 of the Housing Act 1985; both of these are nuisance and annoyance ground, ground 14 of the 1988 Act, effectively just spelling out what is already there in reality in terms of behaviour towards landlords, etc and not just a vague concept.  There are also the ridiculous riot grounds; the response to the riots was to include a clause that deals with riots which seems particularly ridiculous as far as I can see because, obviously, if people have been rioting on their doorstep you would have been able to get them out anyway.  If they have not I do not see what it has got to do with the landlord even if it does not make them the nicest people in the world.  But there are new discretionary grounds on the basis of somebody convicted of rioting.

So in terms of when that is coming in, there is some information included in my handout.  I think the latest information from the policy department was that this could be introduced by summer or autumn next year.  That could be delayed if there really is a battle over the test; whether, for example, it should be beyond reasonable doubt which is one of the amendments that the House of Lords has put down.  Obviously, if something like that happens then there will be a big response so at the moment they are looking at perhaps twelve months time or a bit less.

Moving on to Human Rights Public Law defences, my initial reaction was there has not been very much.  My experience of Human Rights cases is that, on the whole, they do not go very far.  The issue that does go very far, in my experience and obviously it is coming at it from the point of view of the housing association normally, is challenge to decision-making.  I have long believed that the old gateway B that Lord Hope talked about is the real challenge, in other words, tied in with policy, of course, and policy issues, how did the decision get made?  Not only was it in accordance with the policy but was it fair and reasonable, etc and that has always been, to my mind, a more attractive proposition that an Article 8 ground where people like me just say, Pinnock or whatever and it never goes anywhere.  

Leicester City Council v Shearer is a Court of Appeal case which came out yesterday which was a possession claim in broad terms of somebody who had been living at this property with her husband.  He himself was a successor to the tenancy from his mother so a secure tenancy.  There had obviously been problems with the family, domestic violence, etc.  She had moved out, I think on a couple of occasions she had moved to different properties and she had eventually moved back and reunited with her husband and, unfortunately, he died.  Clearly no second succession, etc and the notice to quit issued so she is in law a trespasser; a fairly straightforward matter up to that point.  She was very keen to stay at the property and the authority did have a provision and did have a policy that may, and I put it at no higher than that, may have allowed her to do so under the allocation policy.  But the difficulty was that she did not receive accurate information, I think the way they put it in the judgement was she got misleading information.  Although the local authority had an argument which the Court of Appeal called “ingenious”, I just think it was an incredibly poor argument, which was that if she had gone to the Housing Options Service they would have been able to tell her but the housing department, I am afraid, what do they know?  This idea that somebody should know which department in the same body is dealing with it, as you might imagine, got short shrift in the Court of Appeal and they said no, this is ridiculous.  You, the council, told her that she could not get anywhere.  There was no point applying for the same property, forget it.  What are you expected to do?  Say, I know what I will do, I will go to the Housing Options Service; I have got a leaflet from them.  It is like the money advice adverts.  Of course they said that is ridiculous and the Court of Appeal said these are exceptional circumstances; this is an individual who has had a lot of difficulties in her life, a lot of trauma.  This is somebody who was badly advised, mis-advised and was not therefore even able to put the application in such that that could have been decided before the local authority took possession proceedings.  In those circumstances the appeal by the local authority failed and the possession claim stayed dismissed.  

In principle, as with Barbara v Croydon and cases like that, there is nothing, of course, to stop the local authority going through the allocation policy properly, and I hasten to stress properly, and deciding not to allocate the property and then deciding to re-issue proceedings.  It is not an issue stoppable matter so there is nothing to stop them doing that but I would be surprised if that is the outcome.  But it is one of the rare cases where there has actually been a success on a public law defence.  I am not saying there are not successes at County Court level but in terms of Court of Appeal and Supreme Court there is not a great deal.  I am not proposing to go through each of the cases in my notes but what I would just say is that if you look at CN v Lewisham the relevant point is that, as you know, people are placed in temporary accommodation at times by local authorities under their homelessness obligations of Part 7 of the Housing Act 1996 and they often have a licence because of the nature of the accommodation and the nature of the duty.  That was law that was clearly decided by Mohamed v Manek and Desnousse v Newham confirmed that that was not in breach of the Convention.  Basically, CN v Lewisham was a Court of Appeal authority which effectively said that no, that is fine, there is no reason for us to overrule that authority so that there are still people who are, effectively, licensees in such accommodation which means, of course, the local authority does not need to issue possession proceedings.  I think they may do as a matter of practice but they do not need to strictly speaking issue possession proceedings.  

Perhaps more esoteric was Malik v Fassenfelt to which I would query is McPhail good law?  McPhail v Persons Unknown, as you know, is the authority that says that if you are a trespasser and you get possession, the Court’s only obligation and only power is to say possession forthwith unless the other party says, look we will give you fourteen days or whatever.  Sir Alan Ward disagreed and said that the County Court judge was quite right to say that Article 8 was engaged, well it would be difficult to argue that it was not engaged when it is somebody’s home and it is not a high test, as we know, to have something as somebody’s home, and decided that, because it was right, McPhail cannot be right because if Article 8 is right, how can it be possession forthwith in every case?  There will be some cases where Article 8 is not only engaged but is breached and the Article 8(2) does not save the owner.  The other two judges, and this is the reason why it is not authority, said we are not going to look at that because the landlord, it was actually a private landlord interestingly, did not put a respondent’s notice in challenging the Human Rights issue at all and therefore it was not an issue for the Court of Appeal.  They proceeded on the assumption that it was engaged and therefore did not need to deal with that point at all.  But it does raise issues which are interesting if you are dealing with cases involving trespassers where normally people like me might just say McPhail; there may be issues of Article 8, Article 14, Article 1 of the First Protocol or whatever that may be engaged and there is certainly obiter authority now from Sir Alan Ward in Malik to say that.  

JL v Secretary of State for Defence is a long-running case which I think David Watkinson was very much involved in at the early stages if not at the end.  But I have only referred to that because it makes the point, and I remember having to tell District Judge Backhouse this in Woolwich when we had an application to suspend a warrant then she said, well you can’t raise proportionality because you have had your trial, you have had your possession claim dealt with by a judge who has set a possession order and I said no, he is entitled in principle to raise Article 8 now.  All I would say about that case and what really decides is that if you have not had a proportionality test then that may be a reason why, even at the enforcement stage, it is appropriate for the judge hearing any suspension application to have it at that stage, or even if you have had a proportionality assessment done your circumstances may change and if your circumstances have changed significantly it is still possible to raise Article 8.  It may only be a delaying tactic, it may only be giving you a period of time, but it is still possible to raise it but there will have to be a change of circumstances in those circumstances to do that.

Fareham Borough Council v Terry Miller simply makes the point that the landlord there issued a notice to quit but did not immediately do anything.  It is an old-fashioned case which is not really a Human Rights case although they did try and raise it but not very successfully.  It is saying that once you issue a notice to quit that is it; you cannot withdraw a notice to quit, you cannot quash it, well, the Court can quash it but you cannot withdraw a notice to quit as landlord.  It has its effects so it brings the tenancy to an end.  If it has had that effect then the only way you can stay on as a tenant is if the landlord grants you a tenancy and the fact in the Fareham case where the landlord did not immediately take possession action and was willing to see if things improved was not the creation of a tenancy.  Fairly obvious stuff and people sometimes argue, “I got a letter saying Dear Tenant, therefore I am a tenant”.  Well, it really has got to be some objective assessment and it was quite clear from that case that the landlord had never resigned from their notice to quit, they were just seeing how things were going.

Southend-on-Sea v Armour is an interesting case; it is the one that, effectively, is the Article 8 case that worked, thanks to Mr Justice Cranston, and said that you may have a situation where it is perfectly reasonable for the landlord to go for possession, it is perfectly reasonable for the Court to make a possession order but circumstances have changed and if circumstances change, particularly if they change before the final possession hearing, that is relevant.  Now it is an interesting case because I had a case of West Kent v Haycraft which was joined with Corby v Lloyd where they tried to argue that.  They said, well Jack has not done anything for two years, we will deny it but he might have been a bit naughty in the first few days of his tenancy but he has not done anything for two years.  So we said, a) we have not provided evidence that he has done anything because we are not going to get into a mini trial but, b) the only reason it has been two years is because of the litigation and getting to the Court of Appeal and at that time the judges, particularly Neuberger, agreed with that analysis.  With particular schemes, in that case a starter tenancy, it is a year scheme or maximum of a year scheme and once the landlord decides that is it then that is it.  But Southend-on-Sea v Armour may say something different.  You may have better information than I have; I spoke to the solicitor involved in that case recently and he did not precisely know when it was happening but maybe somebody else has information.  But I would expect it fairly soon because it has been going on for some time now but that might give some hope to those people who have clients who have maybe changed their behaviour.  

Prevention of Social Housing Fraud Act 2013 is an Act created to make offences and make other provision relation to sub-letting or part with possession of social housing to make provision about the investigation of social housing fraud and for connected purposes.  It does not say a great deal; it creates criminal offences for both secure tenancies and assured tenancies, particularly if one acts dishonestly.  There are exceptions to that if, for example, somebody is being threatened or under pressure, etc they may not be committing an offence but it does create a criminal offence.  Remember that it probably was a criminal offence for sub-letting at the very least in any event because, of course, the Fraud Act 2006 made it so.  It is just that most people or most local authorities did not bother using it, not Westminster of course.  People get very excited, particularly in the private registered provider industry, on unlawful profit orders; I can never understand why because it is difficult enough trying to find a tenant sometimes if they have been sub-letting; trying to get money from them is next to impossible.  Effectively, these are just an order that can be made and, of course, if you are taking possession action against somebody it can be part of your claim, it does not have to be a separate application, so you can put it in the prayer that you want and the maximum that you can get is the difference between the rent that they should have been paying you and the rent they were charging the tenant, or their tenant, but the Court can have a lower amount if they wish.  I am not so sure what the excitement is and I think the idea is that this threat of criminal offences and this threat of unlawful profit orders are going to make people suddenly give up their keys.  

To be fair there has been evidence of that with the amnesty schemes that have been running; I did a case of this kind last week at Willesden and we got the possession order but I did ask the officers, have you had the amnesty scheme and he said yes, we had ten people give up their tenancies once we did the posters saying it is an offence and we will prosecute and we had five others who gave up their properties but left their tenant in there so they have still got to deal with the tenant.  So it does work, I suppose, in that respect but as a general kind of case management issue you still, as a landlord, have the problem of proof and in so many cases in my experience something smells, something is not right, the person is not squeaky clean but can we really prove there has been sub-letting of the whole, particularly at the time of the expiry of the notice to quit which is when you are really interested in.  It is often very difficult to do so.  There may be a benefit issue, in my case there was an immigration issue which is why there was an order for the Home Office to be alerted but it may not be a housing issue, ironically, it could just be that she liked having four passports.  

What I would say about the Act, the one thing I would take away from the Act, is there is a lot of assured status.  One of the things that has always been a bit bizarre is that, as you know, with secure tenancies if you sub-let the whole that is it, your tenancy has come to an end.  Even if the landlord does not know it at the time, it has come to an end, as you can see the reference there Section 93 says that.  At last, and I have never understood why they have never done this earlier, they have brought that in for assured tenancies as well.  So if an assured tenant is shown to have sub-let at any stage of their tenancy the whole of the premises then their tenancy has come to an end and the only way that they can regain it is by the landlord voluntarily granting them a fresh tenancy.  And that is exactly the same, Section 93, for secure tenancies so that is now in force as of October this year.  There will be regulations made allowing landlords, police, private registered providers to get lots of information from different bodies such as housing benefit, council tax benefit, parking, police and so on.  So I think it is Section 6 that is the interesting bit.

Finally, a very brief run through of the Bedroom Tax; I have just checked and it is the second most prestigious word of the year according to some competition.  The top one was “selfie” which I am not going to go into; we have not got a slide on that either!  Apparently David Cameron calls it the Spare Room Subsidy, Lord Freud has called it the under-occupancy penalty and the official DWP term is Social Housing Size Criteria.  It is a bit like the Poll Tax if you are old enough to remember that and all those marches, it was never the Community Charge, it was the Poll Tax.  It is the same with the Bedroom Tax and I think even some Government ministers in moments of honesty concede that.  It is one of those areas where landlords and tenants, I think, are at one.  Landlords do not like this any more than tenants.  Obviously they do not suffer as much as the tenants but they do not like it any more.  We know it has been in force since 1 April 2013, we know that there is going to be a lot of people in difficulties and, just one example of many, The Independent reported a lot of housing association and local authority tenants were falling behind with their rent.  We know that the contentious issue that has arisen, of course, is people who are couples but need separate rooms, particularly because of disabilities and what you see here is the Regulation 13(b) with the section in bold being the wording which some First Tier Tribunals, ie Glasgow would like to add, in fact did add.  Trying to make it compatible with the Human Rights Act and, as you know, they have got to interpret it to give effect to the Human Rights Act, they thought that when it says basically that a couple you can add on the bit “or one member of the couple who cannot share a bedroom because of a severe disability”.  I wholeheartedly applaud the decision in terms of what it is doing and its impact; I think as a matter of law I think it is sloppy and I would be interested to see if the DWP appeal it and they can, as you know, intervene in these cases and appeal it themselves or they can just join with the local authority if the local authority can be bothered.  I would be amazed if they do not appeal that because it is a very, very strange decision albeit I think it is the right result on the facts of the case but fairness never was the lead in law.

We all know what the Bedroom Tax; it is about a reduction in your benefit, universal credit or housing benefit.  There is no definition of bedroom which is always a good idea for a Bedroom Tax although, of course, it is not the Bedroom Tax so maybe that was why.  You are penalised for having extra bedrooms and couples are treated as sharing one bedroom and various rules as to how many children have to share at what age.  We know that children with disabilities who require their own room are exempted; there are also other people who are exempted, the Armed Forces, of course, as normal, etc, a fairly disparate group of people.  Sorry about that, I do not know why I said it “does not affect the elderly”, I did put it in inverted commas, but we are talking about people who are of pension credit age so we are talking about people, I think it is 62 now if I am right but they are not impacted by the Bedroom Tax.  It does not apply to shared ownership, even some students get exemptions.  The average loss is £14-16 depending upon the type of tenancy.  Lots of people are affected by it and, of course, what we know about it just as a policy is that recent research has shown that there is a difficulty for some private registered providers and local authorities to let out two and three bedroom properties.  That is quite fair enough if you have plenty of one bedroom properties but there are not enough one bedroom properties.  Looking at Twitter, I saw some report that said 3% of people managed to get a property in Wales and downsize appropriately.  It always seems to me that if you want to get people to downsize put a provision in the Act as they do with the other form of tenure to specify suitable alternative accommodation.  They do not want to do that, of course, because there is no suitable alternative accommodation available.

Government guidance is not determinative.  Following these First Tier Tribunal decisions we all got very excited by Fife, which is not a phrase you hear often.  They came up with various different reasons, space standards may be relevant, that does not mean any regulatory standards but there may be practical issues as to whether a bedroom is a bedroom depending upon what size it is.  Alternative use, saying I use it for my scalectrics set, probably not a good way of getting out of calling it a bedroom but there are more serious matters, for example, the Westminster case of the barrister whose property was treated as one bedroom.  It had been let to him as one bedroom and that room that could have been a second bedroom in other circumstances was never intended to be a second bedroom and therefore the Tribunal accepted that.  In fact I do not even think Westminster offered evidence against them on that.  And, as I say, Glasgow has gone the whole hog and said the Human Rights Convention requires them to interpret the provisions as allowing them to allow a couple with a disability to have two rooms.  Finally, we have the MA v The Secretary of State for Work and Pensions which is going to Court on something like 20-21 January 2014.  They said that there was no direct or indirect discrimination in the Bedroom Tax scheme.  Was the policy manifested without reasonable foundation which is the test they thought they had to meet?  They said no and, bizarrely, they said things like, well you have got discretionary housing payments, that is fine, and as for the Section 149 Equality Act Public Sector Equality Duty they said that it was satisfied and they discouraged the idea of micro-managing Government policy on these matters.  Clearly the Government had at least, you might argue, a tick box but they had at least gone over certain hurdles to do an equality impact assessments and so on and that failed as well.

John Gallagher:  Andy has done the difficult stuff, the Human Rights cases, the Anti-Social Behaviour Bill and the Bedroom Tax.  That leaves me free to look at some landlord and tenant cases, tenancy deposit schemes and homelessness, with a few words on costs.  

Our first case in the landlord and tenant section is a sad little case, Holt v Reading BC in which Miss Holt, born 1953, sixty years old, lived all her life in the same three bedroom council property.  Her mother, who had been the secure tenant of the house, died in 2010, and Miss Holt succeeded.  As I am sure you know, there a ground for possession which used to be Ground 16 in the 1985 Housing Act, but is now Ground 15A since the Localism Act played about with the grounds, and this relates to under-occupation where a member of the family has succeeded to a tenancy.  The ground for possession is on the basis that  the local authority must provide suitable alternative accommodation and it must be reasonable in the circumstances for a possession order to be made, so there is a certain amount of protection available for the tenant,.  But not surprisingly, Miss Holt was not willing to move; this had been her home all her life.  She rejected four offers of alternative accommodation and Reading started proceedings.  When it came to Court, there was no offer of accommodation on the table at the time of the trial and it was argued for her that first of all it was not reasonable to make a possession order in her circumstances, it having been her home all of her life.  Secondly, how could the Court say that suitable alternative accommodation was available when the order took effect when there was no actual offer of a specific property?  That did not impress the County Court judge, who made a possession order subject to the local authority making an offer which satisfied certain conditions: it should be within one and a half miles of her current property, and she should have a space to park her bike.  

Miss Holt appealed to the Court of Appeal but her appeal was dismissed.  The Court of Appeal said first of all it was inappropriate to draw comparisons with the outcomes of other cases; there had been a number of other cases, some in the private sector, over recent years based on suitable alternative accommodation or based on Ground 15A, (formerly ground 16), but the Court of Appeal said in effect that these cases are so fact sensitive that it is not really possible to draw analogies between different cases.  In the particular case the judge had considered all the circumstances.  Dealing with the essence of the appeal, it was held that there was no requirement for a specific offer of suitable alternative accommodation to be available at the date of the Court hearing and the Court could make a conditional order which would include a time limit within which suitable alternative accommodation must be made available.  Having said that, the Court of Appeal then seemed to rein back from that a little and  recognised that in some cases it may be more appropriate either to make it necessary to apply for permission to issue a warrant so that the Court can supervise the end of the process; or, indeed, that it may be more appropriate to adjourn the decision until the particular property had been identified.  So in terms of a particularly vulnerable tenant those options are still possible although, sadly, for Miss Holt she was not evidently considered to be one of the kinds of tenants to whom those options would be available.  

I will  refer briefly to CN v LB Lewisham and ZH v LB Newham which Andy has already mentioned.  This is the case of people in temporary accommodation and the issue of whether or not they are entitled to protection from eviction and, as Andy has said, the Court of Appeal said that Pinnock and other Human Rights cases did not establish that possession proceedings were always necessary before evicting a person from their home and that the line of cases starting with Mohamed v Manek and ending up with Desnousse v Newham was still good law.  The Court said that there was an opportunity for a review of the decision - they mean of course the homelessness decision  itself - and, if necessary, judicial review of the decision to evict, so that is all right then.  That was considered to be adequate protection.

On to a case called Paratus AMC Ltd v Fosuhene. This was a slightly strange case in which the landlord did not make an appearance at all.  It involved a lender (Paratus) and the landlord’s tenant and this was Miss Fosuhene, who was granted a five year tenancy by the landlord’s agent.  The landlord failed to make mortgage payments to Paratus and, following contact between Paratus and a relative of Miss Fosuhene, Miss Fosuhene made some payments directly to Paratus.  Eventually Paratus brought two sets of possession proceedings, one against the landlord and one against Miss Fosuhene as a trespasser.  She said "Paratus have accepted my payments and therefore my assured shorthold tenancy is binding on them."  It was binding, she said, because they must have known that the property was tenanted.  She said this on the basis that Paratus had received her payments and had also sent a representative around to call at the property who spoke to Miss Fosuhene’s nephew aged fourteen. This, she argued, was suffcient to put Paratus on notice that the property was tenanted.  A possession order was made and it survived an appeal to the Court of Appeal.  The Court of Appeal said there was no evidence that her payments had been knowingly accepted by Paratus as payments from a tenant of the borrower.  The fact that the payments were made by direct payment in itself did not put Paratus on notice of who was making the payment.  It could be somebody making the payment on behalf of the borrower and the lender was entitled to assume that unless they had reason to believe the contrary.  A rather unfortunate case; Miss Fosuhene was a solicitor in fact and she ended up with a bill for £10,000 costs. 

Boyd v Incommunities Ltd is a case involving hearsay evidence, in which Mr Boyd was an assured tenant.  There were possession proceedings for anti-social behaviour, particularly for noise nuisance and intimidating demands for money, and the evidence against Mr Boyd was contained in three anonymous hearsay statements.  There was only one direct witness statement which was from the housing officer concerned who had taken the hearsay statements from other people on the estate who were too frightened to come to Court, and that was the officer’s evidence.  It was also the officer’s evidence that he had not actually identified Mr Boyd in speaking to the other tenants, the neighbours.  He had asked them open-ended questions such as were there any problems in relation to harassment or anti-social behaviour on the estate, and they had come forward with complaints about Mr Boyd, so that obviously helped in the authentication of the hearsay evidence.  The judge accepted the evidence and made a suspended possession order so this is actually an appeal against a suspended order, which is slightly unusual.  As we know, under the 1995 Civil Evidence Act hearsay evidence is admissible and the critical conditions are set out in section 4(2) of the Act, which provides that the weight to be given to such evidence is a matter for the trial judge, who must take into account certain specific factors such as whether it was reasonable for the witness to attend, whether there is multiple hearsay involved, and whether the witness statement was contemporaneous with events.  In this case the judge had not specifically referred to those factors nor had he specifically referred to section 4(2), but the Court of Appeal said that the judge’s reasoning was clearly such that he had given the correct weight to those factors.  Even though he had not referred specifically to section 4(2) he had considered the relevant statutory factors in admitting the hearsay statements, so the appeal failed.  

The next small section at the bottom of page 3 is about what is possibly the nastiest piece of legislation or potential legislation that we have come across and there are quite a few competitors for that award.  That is the Immigration Bill 2013 and the proposal for immigration checks by private landlords.  It introduces the concept of the “right to rent” and provides that that a person does not have a “right to rent” if she/he requires leave to enter or remain in the United Kingdom but does not have it or her/his leave to enter or remain is subject to a condition preventing them from occupying the premises.  Thus, someone who has overstayed, or who has illegally entered, will no longer have a right to rent if the Bill goes through.  Of course it is only a Bill and it remains to be seen whether it will be passed in its current form.  I think the Liberal Democrats intend to wage some rearguard action against it, and it remains to be seen whether it will be passed in this form, so I do not want to assume that it will become law, but this is how it stands at the moment.  The critical clause is clause 17, and this provides that a landlord must not authorise an adult to occupy premises under a residential tenancy agreement if the adult is disqualified as a result of their immigration status.  That appears to refer not only to letting to a person who is disqualified but even to allowing anyone in the tenant’s household to remain there in terms of giving  permission for that person to share the premises.  It is draconian and we know what will happen.  Even where people do have the necessary immigration status but they have a foreign sounding name or they cannot produceenought documentation to satisfy the landlord, the landlord will give preference to the person with the British passport who turns up to view the premises because he or she does not want to run the risk of a fine up to £3000 for letting in breach of the prohibition.  This is quite apart from the fact that people with no recourse to public funds do actually need somewhere to live.  So let us hope that the Bill does not see the light of day in this form because it is obviously an extremely damaging prospect.

Let us move on to tenancy deposit protection.  I will not spend too long on this because David Smith gave a very full account of this subject at the September meeting, but I just ought to mention the two significant cases of the year.  First of all Johnson v Old.  Mr Old was an assured shorthold tenant of Mr Johnson under a six months' fixed term tenancy, and he was required to pay his entire rent of £1000 a month in advance in a lump sum payment of £6,000.  In response to the section 21 notice Mr Old argued that the sum of £6000 was a deposit, and that the section 21 notice was therefore invalid for non-protection; but the Court of Appeal said no, this was genuinely rent in advance.  It consisted of all the rent payable up front: it was not even partially a payment made as security for the performance of obligations under the tenancy.  A genuine payment of advance rent will therefore not be a deposit and is not caught by the Act.  

But then we come to the case of Superstrike Ltd v Rodrigues, which  is the case that has had landlords in a state of apoplexy since it came out in June this year.  This was a case in which Mr Rodrigues was an assured shorthold tenant of Superstrike.  His original tenancy started in January 2007 which, of course, was three months before the tenancy deposit provisions in the Housing Act 2004 came into force, which was in April 2007.  When the fixed term expired a year later, in January 2008, a statutory periodic tenancy came into existence.  That carried on until June 2011, when Superstrike served a section 21 notice.  Mr Rodrigues argued that that notice was invalid because his deposit had not been protected and Superstrike said, that's nonsense: we didn’t need to protect his deposit because the tenancy started before the legislation came in April 2007.  And I must admit, if somebody had asked us on our advice line whether that argument would have succeeded I think we would have said that was right, but who are we to judge?  That is in fact what the County Court judge said: that the deposit was received before the legislation came in, and therefore the obligation to protrect it did not arise.  But the Court of Appeal said, no that is not right.  It is true that there was no obligation to protect in January 2007 when the tenancy began, but in January 2008 a statutory periodic tenancy arose and that is a new tenancy.  The way that a statutory periodic tenancy is described in section 5 of the Housing Act 1988 is in terms of a new tenancy; not merely a continuation of the previous tenancy.  Superstrike had of course continued to hold the deposit after January 2008, when the statutory periodic tenancy arose: nothing was done about it, it was not actually returned, it was simply kept and neither the tenant nor the landlord did anything to change that.  So the Court of Appeal took the view that as the money was still held as a deposit under the new statutory periodic tenancy, then Mr Rodriques must be treated as having paid, and Superstrike as having received, the deposit afresh in January 2008. So Superstrike had been obliged to protect the deposit from January 2008 but had not done so, and the section 21 notice was therefore invalid.  

Now, landlords are in a state of some confusion about the consequences of this decision and it does leave us also with some interesting questions.  If the decision in Superstrike was limited to the facts of the case itself, it would have relatively limited application, but what about where the landlord actually has complied with tenancy deposit requirements at the start of the tenancy but subsequently the fixed term expires, and either the tenancy becomes a statutory periodic tenancy or the tenancy is renewed, a fresh tenancy agreement is entered into?  If we apply the logic of Superstrike then there has been a notional return and a notional fresh payment of the deposit, so does the deposit have in some way to be "re-protected" at that time?  The Act of course states that the landlord must ensure that the initial requirements of the scheme are "complied with".  I think we can say they are complied with as long as the scheme recognises the deposit as still being protected, so there is no need to "re-protect" unless of course protection has ceased.  But in terms of prescribed information, the Act says that this must be "given" and to "give" prescribed information is a more active verb than to "comply with" something and so, arguably, a landlord does have to give fresh prescribed information every time a tenancy is renewed or becomes a statutory periodic tenancy.  If that is the case, then there are a lot of section 21 notices out there which will be invalid.  If prescribed information is not given within the statutory period of 30 days, then the only way the landlord can serve a valid section 21 notice effectively is actually to return the deposit and then serve the notice.  At some stage the Government may well amend the Act yet again, but in the meantime we have something to argue at duty schemes and in possession cases.

We had a call on our advice line recently on behalf of a tenant whose tenancy had started in 2008 on a six monthly basis and his tenancy had been renewed ten times since then for six months each time.  The question was, could the tenant claim ten penalties under section 214 Housing Act 2004 as a result of the non protection of the deposit over this time?  I think the answer is no in relation to the first seven penalties, because until April 2012 the law was that you could not claim the penalty once the tenancy had ended (Gladehurst Ltd v Hashemi), but as far as the last three agreements from April 2012 are concerned, well who knows.  The Act does not say anything about penalties being a one off sanction only.  I suspect the Courts would lean against consecutive penalties, but it is there to be argued.  

The challenge by judicial review to the benefits cap by a number of applicants is mentioned on page 6 of the notes, in which there were interventons by CPAG and Shelter’s Children’s Legal Service.  We intervened in order to provide the Court with evidence of research that had been carried out by Freshfields on our behalf into how Discretionary Housing Payments are not the answer in dealing with the effects of the benefits caps for anything other than a temporary period.  It was part of the Government’s case that Discretionary Housing Payments were a part of the armoury of supposed safeguards for vulnerable families to make up shortfalls in rent caused by the benefits cap.  The Administrative Court hearing the challenge accepted that the cap had a disproportionate effect on women as being the majority of lone parents and on large families, though membership of a large family was not treated as being a `personal characteristic' within the Equality Act.  The Court was sympathetic to the applicants, but basically it came to the view that this was "par excellence a political question".  It accepted that the cap caused genuine and real hardship but its imposition was not "manifestly without reasonable foundation".  But the judgment does contain a useful passage from Lord Justice Elias, quoted in the notes, as follows: “It seems to us inconceivable that an applicant, whether already housed or seeking housing, could properly be regarded as intentionally homeless where the rent has become unaffordable simply through the application of the benefit cap.”  I do not think we would have imagined that a person could be intentionally homeless in this situation, but some authorities have been arguing that because a person has not found themselves alternative accommodation or has not moved to a different part of the country, and has then been evicted for rent arrears as a result to the benefits cap, that they have deliberately done something in consequence of which they have lost their home or they are in danger of losing their home.  So this is a timely and helpful quote from Lord Justice Elias.  

We turn now to the cases on homelessness.  IA v City of Westminster is a useful case about enquiries.  Mr IA, an Iranian national and refugee was evicted by a private landlord.  He suffered from panic attacks, depression as a result of having been tortured, insomnia and back and leg pains.  The issue here was the process of enquiry, because he was interviewed by Westminster’s housing case worker, who it appears sat at her keyboard taking down the details of his case and typing out the letter of refusal as she did so.  The outcome was a section 184 decision letter which was handed to Mr IA at the conclusion of the interview, to the effect that he was not in priority need.  Subsequently, the Council refused to provide temporary accommodation pending review.  At the bottom of page 7 of the notes, you will see that the decision letter stated that the housing officer had discussed the case with an independent medical officer and, in the light of that discussion, she had determined that Mr IA did not have a priority need.  That was news to Mr IA, because as far as he was concerned she had been at her keyboard for the entire time that she had been interviewing him and had not even so much as picked up the phone to an independent medical officer.  His challenge succeeded.  The Court gave permission for judicial review, and although this was only a permission hearing Judge Anthony Thornton directed that the decision could be cited.  It was, the Judge said, impossible to see how the Council could have carried out an adequate enquiry into Mr IA’s circumstances.  The decision was “irrational and, indeed, perverse”.  It was difficult to see that there had been any consultation with an independent medical officer. 

I will not deal with eligibility, except to ask whether anybody knows what has happened to any Zambrano challenges, that is any challenges to the Eligibility Regulations or the Habitual Residence Regulations of 2012.  I would be very grateful to hear from you in the Information Exchange, because I think we have tended to lose track of some of the cases that were in the system which were challenging the exclusion from benefits and from homelesssness eligibility of Zambrano primary carers of British citizen children. 

I will finish with two vulnerability cases and a couple of cases on costs.  We have not had any  cases on vulnerability for quite some time and then, inevitably, three come along at once, but it is a shame that two of them did.  In the first one, Johnson v Solihull MBC, Mr Johnson, a heroin addict aged 37 who suffered from depression, had been a persistent criminal offender since the age of 14.  He had been sleeping rough or sofa-surfing for much of that time, when he had not been in prison.  He eventually got around to applying to the Council as homeless, but the Council said he was not vulnerable because he was no less able to fend for himself if street homeless than an ordinary homeless person who was affected by drug use.  Now that is surely not the test, is it?  The test for vulnerability (derived from the case of R v Camden LBC ex parte Pereira) is is whether you are less able to fend for yourself than an average homeless person, and whether you would suffer more than that average homeless person.  You make the comparison with the mythical "average homeless person", not with an average homeless person who is affected by drug use.  So Mr Johnson's main ground of appeal was that the council had applied the wrong test by comparing him with other persons with drug and mental health problems.  The Court of Appeal said that the concept of an ordinary homeless person was necessarily imprecise.  Well, I think we would agree with that, having struggled with the concept for years.  But it was a "real world question" for the local authority in each case.  The reviewing officer was entitled to make use of a report showing the proportion of homeless people who suffered from mental illness or drug problems.  Dealing with a different ground of appeal, which was based on the category of priority need in the Priority Need Order of 2002 (vulnerable as a result of imprisonment), it was held that not every person released from prison was necessarily vulnerable.  The basis of the decision was that Mr Johnson had not become institutionalised and was not therefore less able to cope with homelessness on this account.  But coming back to the main ground, that surely must be wrong?  If the comparison for vulnerability purposes is to be made with a person who has similar frailties to the applicant, that is no comparison at all.  Nobody would be vulnerable if the comparison is with a person who has similar addiction problems or whatever to those of the applicant.  I understand from Counsel who represented Mr Johnson that permission is being sought to appeal to the Supreme Court, and this case really does need to go the Supreme Court.  Apart from anything else, the Supreme Court has never considered the test for vulnerability: the law has been developed solely through Court of Appeal cases.

In the second case on vulnerability, Hotak v Southwark LBC, Mr Hotak, an Algerian national granted leave to remain, suffered from learning disabilities, depression and post-traumatic self-disorder, and he had self-harmed.  He relied on his brother for daily personal support and the Council accepted that, but for his brother’s support, Mr Hotak would be considered vulnerable and in priority need.  But Southwark decided that because he received assistance from his brother he was not less able to fend for himself when street homeless and he would not suffer greater harm than the ‘ordinary' homeless person.  So the very fact that he had his brother to make sure he took his medication and to look after his basic needs militated against vulnerability.  The Court of Appeal said it was a matter of judgement whether a person would suffer harm.  Mr Hotak was young and physically fit, but he needed regular reminders to meet the requirements of daily living.  An authority was not required to make an assessment of vulnerability in isolation from the applicant’s personal circumstances and the assessment was fact-sensitive and practical; those were the general principles.  So in that particular case the appeal failed.  But having said that, the Court of Appeal again (as we saw earlier in Holt v Reading BC) rowed back slightly from the implications of their own decision in saying that the effect of support was unlikely to be the same when a person is homeless as it was when the person was housed.  Even if the authority was satisfied that the support would remain in place it might not be sufficient to enable the person to fend for themselves as well as the average homeless person, but in this case there was material on which the council could base its conclusion that the support of Mr Hotak’s brother was decisive.  

Again, that seems a decision that is open to a lot of criticism and we encountered its baleful effect in another case in which our client was a woman who suffered from the initial stages of endometrial cancer.  She was becoming homeless but the council, which had better be nameless, decided that, applying Hotak, she was not vulnerable because she had her husband with her and he could make sure that she took her medication even on the street, despite evidence from the doctor that, however caring her husband was, he could not protect her from the risk of infection if they were street homeless.  But it is one thing to say, in the case of Mr Hotak, who was suffering from a mental impairment, that his vulnerability might be alleviated by the presnce of his brother, but it is surely another thing completely for an authority to take a similar view where the illness is a physical one.  In fact the couple managed to remedy their own homelessness, which was obviously the best outcome for them, but it would have been an interesting challenge.

The third of the vulnerability cases, Islington LBC v Mohammed, is the only one which was determined in favour of the applicant.  Ms Mohammed suffered from a medical condition which caused her to faint several times a day.  The Council determined that she was not ‘vulnerable’, but her appeal to the county court against that decision was successful.  The judge held that the Council had failed to consider (i) whether being street homeless would affect the likelihood of her fainting; and (ii) how the fainting attacks themselves would affect her if she was homeless.  The Council’s appeal to the Court of Appeal was dismissed. 

I will go on to page 17 of the notes.  Costs are a theme that is dear to our hearts and will be dearer still if the Government’s proposals in the current legal aid consultation that legal aid will only be available for judicial review if permission is given come into effect.  As you may know, that consultation has recently closed and we remain to see what the Government comes forward with.  But there are three cases that will help us.  These are cases which have settled in favour of the claimant: two are homelessness case, while the middle one, Emezie, is an immigration case against the Secretary of State for the Home Department.  But they all consider the principles laid down in M v Croydon in terms of how the Court should dealwith costs submissions on settled cases.  Harripaul v LB Lewisham, from last year, takes as the starting point the fact that the claimant had been successful and it was therefore up to the Council to show that she was not entitled to her costs.  The decision in Emezie is couched in terms of a match between the relief sought in the grounds for judicial review and the eventual outcome: if there is such a match the claimant should have costs.  In the recent case of Unichi v LB Southwark the Council concluded the review without waiting for a psychologist’s report and then conceded the appeal when the report was received.  Again, the claimant had been substantially, if not totally, successful.  In all these cases the references to the degree of success are phrased slightly differently:  One approach is to ask, have you been totally successful?  Another is the slightly lower threshold of whether there is a match between what you asked for in your judicial review and what you received.  The approach favoured in Unichi seems to consider it sufficient to ask, were you substantially successful, and, if so, you should have your costs.

But what we also have now is guidance as to how the Courts will approach cost submissions following the settlement of claims for judicial review.  The guidance has effect from today, 20 November, and it is set out in full on the last two pages of the notes.  The guidance endorses the principles in M v Croydon and you will see from paragraph 6 that these are the criteria which we should specifically address when we make our cost submissions.  The Court is concerned that it should not be bothered with costs unless abosultely necessary, so have all reasonable avenues of negotiation and compromise been exhausted?  Do we have a clear understanding of the basis on which we have failed to reach agreement with the opponent?  We have to assess why we have failed to reach agreement on costs with the local authority and to provide a lucid and concise explanation of reasons for this in our submissions.  I am struggling to understand this requirement. It seems oddly formulated,  but it is presumably to some extent about the merits of the case,and partly about the procedural straegies that each party has used.  And the party claiming costs must be clear that the Court is able to decide that an order for costs should be made in favour of that party, applying those principles in a proportionate use of its time.  We therefore have to satisfy  the Court that it is a proportionate use of its time to be considering these issues, and we are told to bear in mind that unless it is clear that the claimant seeking costs has succeeded on all of the substantive parts of the claim, it is "much more likely" that there will be no order as to costs.  That is the formulation in the guidance.  I am not sure that is quite what M v Croydon says, but that is the formulation we have to work with.  In most cases, it is likely that we will be able to show that our client has succeeded in all the substantive parts of the claim, but obviously there will be cases in which we have succeeded in part and not wholly.

In addition to the guidance, there are also standard directions (page 20 of the notes) for making our submissions.  First, the direction that when we submit our consent order we have to file and serve our submissions on costs within seven days of delivering the costs order.  If we miss that deadline we have lost the opportunity to seek our costs.  That is quite obviously a vital deadline.  The other side have a further seven days after that.  The submissions must not exceed more than two A4 pages, because the Court does not want to be bothered with lengthy expositions of why the case was won or lost.  So we will have to restrain ourselves and tryto summarise everything we would like to say about the appalling behaviour of the other side in two pages.  At paragraph 14 please note that submissions received out of time will not be considered.  That is our seven day deadline again.  But, in general, whatever we may think about whether or not the terms of M v Croydon have been faithfully reproduced in the guidance, and subject to the draconian consequences of missing the seven day time limit, the directions themselves may be quite helpful to us in securing costs orders..

Chair:  I will give a very brief update from the Executive Committee; with regard to the judicial review response that was referred to by John, there was a joint submission on behalf of the Law Reform Working Group and the Legal Aid Working Group submitted by HLPA which should be on the website for your information.  I also know that Justin Bates, on behalf of the Law Reform Working Group, has been busy making submissions to various other consultations.  Does anybody else have any information or updates?

Desmond Rutledge, Garden Court Chambers:  In response to the request for any update on Zambrano challenges, there has been a second challenge to the Zambrano regime after the Regulations came in.  That was heard in Manchester on 22 October.  The counsel was a Mr Kuba being led by Helen Mountfield and the name of the case is Chikka.  It is before Mr Justice Supperstone so presumably that will come out in due course, judgement was reserved.  In relation to the pre-November challenge, Sannay, where I am being led by Mr Knafler; that is currently parked in the Court of Appeal on renewal of permission to be heard on 18 December.  You may wonder why it has taken so long.  We were instructed by Birmingham Law Centre and you may recall that they disappeared but they have resurrected in another form, at least the solicitor has reappeared in Coventry Law Centre, and that is a double application because the judicial review was for interim payments of benefit while the substantive appeal was sorted out and the substantive appeal got to the Upper Tribunal and was dismissed and they have both turned up in the Court of Appeal together.

Chair:  If there are no other contributions I would like to thank our very good speakers tonight for their contributions and very informative presentations.  The next meeting will be on 15 January on the topic of possession proceedings update
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