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Chair:  Welcome to this meeting of the Housing Law Practitioners’ Association.  My name is John Gallagher from Shelter.  Could I first ask if there any corrections or additions to the minutes of the meeting held on 17 July 2013?  If not, I will introduce our speakers for tonight, Timothy Waitt and David Smith from Anthony Gold Solicitors and Sam Madge-Wyld from Arden Chambers.  David Smith will speak firstly on deposits. 

David Smith:  I have referred to three cases in my notes and will cover two of them quickly to spend more time talking about the third case, Superstrike Ltd v Rodrigues, which is the most interesting, potentially, of the three.  I will not talk about tenancy deposit protection in general terms, I will just assume that you are all fully aware of the general conception of the system and that tenancy deposits for assured shorthold tenancies have to be protected.  

So moving straight into Ayannuga v Swindells, this is basically a case that has copied a previous High Court case called Suurpere v Nice & Anor.  It deals with the second requirement of tenancy deposit protection which is that tenants should be served with Prescribed Information so the deposit must be protected with one of the three approved schemes and the tenant is required to gain information about that scheme.  In both Suupere v Nice & Anor and Ayannuga v Swindells the landlord had done one of the two things, so he protected in one of the approved schemes but he had failed to serve Prescribed Information either in full or in part.  In both cases it was argued that Prescribed Information was like a secondary requirement and was nowhere near as important as the protection bit and the Court should take a more relaxed view about it.  This was helped by the fact that the Government got lazy about writing the legislation; they were like me when I was at school writing an essay and I got bored near the end and the whole of the last bit was covered in two sentences.  If you read the Act it actually says that the Prescribed Information must be given in such form as is prescribed or in similar effect and the way it is worded it looks like there will be some standardised form produced to complete.  But when it came to writing the Statutory Instrument, obviously the Government was fresh out of forms that day and they just produced a long list to give the tenant.  
So it is a possible argument to say that list is purposive rather than total and descriptive which was, essentially, the argument being pushed out in Avannuga v Swindells.  However, the Court of Appeal most certainly did not agree; the two requirements are of equal importance.  It was not helped that the issues that the landlord had forgotten about were some of the most important parts, such as the way that the tenant can get the deposit back if the landlord has disappeared, for example, which, obviously, is quite an important part of the whole process.  The test that they picked up and have reused for probably the tenth time, I expect, in various contexts relating to the Housing Acts is the Ravenseft Properties Ltd v Hall test so, with a bit of paraphrasing, whether, not withstanding any errors or omissions, the notice is “substantially to the same effect” in accomplishing the statutory purpose.  
So is the Prescribed Information meeting the statutory purpose which is set out in the Statutory Instrument of giving the tenant the key information they require?  In Ayannuga v Swindells it was not, end of discussion.  It is a point worth noting, though, because if you start to look closely at Prescribed Information you will find that the vast majority of landlords just are not complying with the requirements.  All three schemes have some form of leaflet or extra information that is required to be sent out, so TDS has a leaflet and the My Deposit Scheme has a leaflet.  For the DPS scheme, you have to print out their entire terms and conditions in mini writing that I cannot read without a magnifying glass and send all of that to the tenant.  Most landlords just do not do it and, of course, failure to serve Prescribed Information renders Section 21 notices invalid, so I urge anyone dealing with this to look very closely at Prescribed Information that has been served if you are seeking to defend claims.  I would go so far as to say I expect, certainly in the DPS scheme, perhaps as many as half of the deposits registered with that scheme are just not properly done.

Moving on to the case of Johnson & Ors v Old, which was a rent in advance case, there has been a lot of discussion among those who like to talk about deposits that there is a possibility that rent in advance might be a deposit.  Personally I have no truck with this argument but this has been bandied around and eventually appeared in Johnson & Ors v Old.  Now the real reason that Johnson & Ors v Old even got as far as the Court of Appeal is because the tenancy agreement had been drafted by the letting agent or by themselves.  That is not to say that lawyers are necessarily substantially better; I have seen equally bad drafting from some solicitors.  But the tenancy agreement had a clause in it saying that the tenant had to pay the rent at £X per month on a specific day of each month but then it had a further clause saying that the rent was also payable six months in advance.  So on a bald reading of the tenancy agreement it actually looked as though the tenant was paying six monthly in advance and also paying monthly.  Now the tenant was not, in fact, doing this; so be very clear, the tenant had not paid six months in advance and also paid monthly but the wording of the agreement suggested she had to do both.  This is where the argument got a little bit unattractive because the tenant said notwithstanding the fact that I have not actually done these payments, she actually tried to do in reverse what landlords have been trying to do for years, when a landlord scrubs out the word “tenancy” and writes “licence” instead or scrubs out the word “deposit” and calls it something else and then says it is not a deposit.  
The tenant tried to do exactly the same game in reverse and said if the agreement says I have had to pay the six months rent in advance and also says I have to pay monthly then the six months rent in advance must be a deposit because it is security for the other obligation to pay monthly, albeit that I have never, in fact, paid monthly.  She was trying to say, basically, do not worry about what is actually happening, read the paper instead.  The Court of Appeal, as has it been in so many cases with landlords, was equally unattracted when this argument was put by a tenant, unfortunately, and said it had to look at the situation on the ground.  It then asked an incredibly simple question, and it is quite a good piece of judgifying, in that what the Court said was if the tenant had been asked to pay the monthly rent again, what would she have said?  She would, of course, have said but I have already paid for six months in advance so I am not paying you again.  So by asking that very simple question they immediately answered the situation.  As soon as it became the case that the tenant would obviously have said, of course I will not pay a second time that was clearly not the intent of the agreement.  The agreement, therefore, was effectively rectified although that was not what they were asked for.  So the six months rent in advance is not a deposit because it is not security for an obligation; it is the obligation in itself.  End of story, really.
Right, moving on more interestingly to Superstrike Ltd v Rodrigues, this is a proper, special disaster as can only be achieved by Government.  Basically this actually deals with the situation where deposits were taken before the start of the legislation, if you can cast your minds back to the distant past of 6 April 2007.  The DCLG cheerfully advised a great many landlords at the time that as long as their deposit had been taken before the legislation came into force on 6 April 2007 it was not required to be protected.  They then drew a distinction between tenancies that were renewed after 6 April 2007 and it was said at the time of renewal you must protect the deposit, and tenancies that went on to statutory periodic after 6 April 2007 where the DCLG said no, you do not have to do that.  So we will leave aside the fact that the DCLG probably should not be giving legal advice, but they did, and they are now worried about being sued.  Whether you can sue the DCLG is another matter but I am sure there are a lot of landlords who would like to think they can.   

So having given this cheerful advice which was, basically, wrong everyone carried on.  Now a number of people did mention to the DCLG, twice, that actually there was no difference whatsoever between a renewal and a statutory periodic tenancy because Section 5 of the Housing Act 1988 says that a statutory periodic tenancy is a new tenancy on the same terms and conditions.  So if you have to protect on a renewal then you must have to protect on a statutory periodic as well.  But the DCLG were not having any of that.  However, in Superstrike Ltd v Rodrigues this is exactly the scenario we are presented with.  In early 2007 the tenancy begins; it becomes statutory periodic in early 2008, it remains statutory periodic until 2011 when a Section 21 notice is served, it goes to Court in 2012.  Ultimately it is appealed up to the Court of Appeal on the basis that the Section 21 was defective, because the tenancy deposit had never been protected and a protection obligation arose at the time of the statutory periodic tenancy arising in 2008.  There are two points here, the first action the Court takes is very simple, it goes back to previous cases which I have mentioned in my notes and says, yes of course a statutory periodic is a new tenancy therefore it is possible for the protection provision to arise.  It then goes into a discussion as to whether or not it has actually arisen and what “receipt” means.  Because, ultimately, if the deposit has been received in connection with the statutory periodic tenancy, that probably triggers the requirement, under Section 213, to do something, deposit protection, with it.  If it has not been received for the purposes of Section 213, then there is no requirement to do anything so this is where the argument comes up.  The landlord is arguing that “received” means received as in the case of hard cash in my hands or cheque or actual transfer of funds, real movement of money.  The tenant is arguing for a much more notional concept of receipt.  
Then the Court does something rather interesting, or at least I thought it was interesting and unusual, because what the Court says is if you take a tenancy deposit for a tenancy that begins in 2007 and that is then renewed, that is a new, separate contract.  The deposit has been taken for the first contract in 2007 and therefore has no application to other contracts.  If it is the case that the landlord wants the deposit to move from contract to contract, which he must do, there has to be a mechanism by which that movement occurs.  What that mechanism must be is that at the end of the first contract the landlord returns the money to the tenant and the tenant repays it in respect of the new contract.  Now, of course, that does not happen because those two payments occur by way of set off for one another but what must be occurring, even if it is then set off, is a payment to the tenant and a receipt by the tenant, a payment from the tenant back to the landlord and, of course, a receipt by the landlord albeit one that happens notionally without transfer of funds.  But what in effect the Court is saying is there has to be a transfer of effect of the deposit from contract to contract and so that has to constitute a receipt to effect this transfer.  Ergo, there is a receipt.  
This is where the problem really begins because as soon as there is a receipt, of course, then the protection provisions are triggered.  Now that is not particularly problematic in the bald sense, that means, of course, that Superstrike loses, they have not protected the deposit, they are liable for penalties.  This, however, is where the problem gets really interesting because now the DCLG takes this to account.  They realised that it is not just the case that landlords who had taken deposits before the legislation came into force and then not done anything because their tenancy statutory periodics were in trouble.  This also means, potentially, that any landlord who has ever renewed a tenancy or who has allowed their tenancy to go statutory periodic ever is in trouble, because any deposit that has been taken, even after the start of the scheme, if there has been a renewal then the receipt requirement will have re-arisen.  That means that the protection requirement must have re-arisen and the service of the Prescribed Information requirement must have re-arisen and most landlords do not do anything about that.  That leads to even more frightening questions.  If the protection requirement re-arises, how do you re-protect the deposit that is already protected?  Do you have to get it off the scheme and pay it back to them or put it in a different scheme or what?  So how do you cope with this scenario?  
There are a couple of points that we can deduce from this and get through.  The first point is that, actually, you do not have to re-protect the deposit because that is not what the legislation requires you to do.  If you look very closely at it, what it actually says is that a deposit must be dealt with in accordance with the rules of a prescribed scheme within thirty days of receipt; not that you have to protect it.  So all of the schemes, in fact, have rules for renewals; for the TDS scheme you have to go to their website and update the TDS database that there has been a renewal.  For DPS I think you have to do much the same thing.  My Deposit want more money from you, which is in fact a problem because quite a lot of landlords have not, in fact, ever paid any form of renewal to My Deposits initially.   So that is also a loophole.  But the other point that you cannot get round is there is an absolute requirement to serve the Prescribed Information, however perverse that might be because, of course, it is the same Prescribed Information that was served before.  There is no particular reason why you could not revive your old document, run it through a photocopier and just mail it to the tenant again; it is still service of the Prescribed Information.  There is no requirement to have fresh, shiny new Prescribed Information.  But as far as I can see, having looked at this several times, and this is what I have advised my client who is in one of the schemes, they cannot get round the fact that Prescribed Information must be served again.  
The Government, of course, is a little worried about this because it does not know how many landlords are affected and, of course, every day that the situation carries on, unless landlords wake up to the problem which, of course, the majority will not, more and more and more of them will be affected.  The Government has reported that 10,000 landlords are affected.  I do not believe that they have produced this number because the schemes cannot tell you anything about deposits that were never protected with the schemes, because they were taken before the Act came into force because they have never been protected.  They cannot tell you very much about whether landlords have re-served Prescribed Information so there is no basis on which the Government could create a number of 10,000.  I suspect it is because 10,000 is an important number so it justifies taking action if they want to but it is not so very important a number that they actually have to take action if they do not want to.  But it is a nice number and it is round, as well, it has got zeros on and it is a good, solid number, 10,000 it is a number to conjure with if you are in Government, allegedly.

So it is quite a serious problem.  There are several other following problems from all of this as well.  Not only have you now got the position where you have many potential Section 21s that are invalid and that will have to be validated.  Of course, all of these landlords are always going to be in breach.  They can fix the problem partially, if they are still protected, by re-serving Prescribed Information now, late, outside the thirty day limit and they can then serve a valid Section 21 notice but they cannot stop the position that they can all be sued by tenants for the money and that cannot be fixed.  There is nothing anyone can do about that and it goes all the way back because, of course, the judgement is retrospective because it is an interpretation of a law that already existed.  The Government cannot retrospectively change the law although they are thinking about trying, to though I do not know how they propose to do that.
So the last couple of points.  Mark Prisk has said two fantastic things; the first thing Mark Prisk said in his letter to the RLA was this was not the intention of the original legislation.  Now I read that and I thought, how do you know that because you were not in Government, in fact you were a surveyor at the time?  But he knows, that is the power you have when you are a Minister, so Mark Prisk knows that that was not the intention.  I presume some civil servant has told him that was not the intention but he knows that was not the intention and he intends to fix it.  The problem he has is that he cannot fix the problem.  Through my clients I have suggested a very simple fix which is the insertion of the word “first” before “received” because as soon as you say “first received” in connection with AST you actually restore the original purpose so that if someone had taken a deposit before the legislation came into force at the time of renewal the deposit would not have been first received within an assured shorthold tenancy.  It would have already been received or before so it would not be a first receipt so that resolves the issue.  The Government is quite keen, apparently, on this idea of “first” but they have got no way of fixing the problem because they have to have a piece of legislation to stick an amendment into and it transpires, I only discovered this recently so I will sound really clever knowing this but actually I am not, you cannot put an amendment into a piece of legislation unless the long title of the piece of legislation references the type of amendment you want to make.  
So if the Government wants to fix it, any Bill they are proposing to insert this quick amendment into must mention housing in the long title and there is not one.  So someone suggested the Consumer Protection Bill that is currently a flagship Bill and is likely to go through soon.  It does not mention housing so they cannot do it.  It is possible that you could fit it into the upcoming Immigration Bill because that does mention housing in a provision that requires landlords to deal with tenants’ immigration status, but it is at an early stage and the Government is unsure about whether it is will go ahead because people do not like it and the Government does not do things that people do not like, apparently.  Well, it does some things that people do not like but not if you are the right people.  So if you are a voter who might vote Conservative they do not do it.  So there is a problem with how they can fix this and I cannot honestly see them fixing it in this Parliamentary session at all, in which case it probably will not get done.

The last interesting point is actually Superstrike is arguably completely nugatory as a decision because if you look at the Localism Act 2011 commencement order it actually says that the amended provisions apply to all ASTs in existence from May 2012 onwards, so any AST that was in existence at that point had to have its tenancy deposit protected.  So, in fact, you can get to the same outcome as Superstrike with a totally different route anyway without going down that road but no-one seems to be particularly interested in that for the moment.  So the final point, of course, from the point of view of someone who is acting for a tenant, is look closely at every single Section 21 you are presented with because the chances are the vast majority of them will not have had the right Prescribed Information served, will not have had it served at the right time and may not have had the deposit protected on a renewal or on the tenancy becoming a statutory periodic and so they may, in fact, not be valid at all.  And because, of course, you will have a money claim you can probably barter a suitable settlement with the landlord.  

Sam Madge-Wyld:  I will give an overview on unlawful eviction.  I will not go into great detail but we will look at the main causes of action, what you do when your evicted occupier does not appear to have a cause of action and how you might assess damages or ask a Court to assess damages.  I have put a check list at the back of the notes to look at funding and what are the sorts of things you should be putting in witness statements, etc.  

To start with, we will look at the four main sorts of banker causes of action for unlawful eviction in housing: Breach of Section 3; Protection from Eviction Act 1977; Breach of the covenant for quiet enjoyment; s.27, Housing Act 1988; and trespass.  Before I start I would just like to conduct a quick straw poll.  Imagine, if you will, someone comes into the office and they are an assured shorthold tenant and it is quite clear they have been unlawfully evicted.  Of those four causes of action, what would you think would be your cause of action?  Can we just have a quick raise of hands, the Protection from Eviction Act 1977?  What about Housing Act 1988?  What about Breach of Quiet Enjoyment?  What about Trespass? 

Starting with breach of Section 3 of the Protection from Eviction Act; as you will see at paragraph 4 of my notes, this provides that all tenants and licensees of premises, that have been let as a dwelling, may sue for a breach of Section 3(1) unless, and this is the important thing, they are a protected tenant as defined by the Act or they are an excluded tenant or licensee.  For those who said they would go for Protection from Eviction Act you will soon see at paragraph 5. b. of the notes that is not available for assured shorthold tenants.  This is a common mistake because actually, if you are an assured shorthold tenant, you are excluded from protection from Section 3 of the Protection from Eviction Act and you cannot sue under it.  As indeed the case for a protected tenant under the Rent Act 1977, as well as a long leaseholder and also protected agricultural tenants.  Of course, if you are a secure tenant you could do that but most unlawful evictions these days are of assured shorthold tenants and you cannot actually use section 3 as a cause of action.  
At paragraph 6 you will see those that are excluded licensees which are quite well known but they are there for reference.  At paragraph 7 you will also see this category that you will not find in the Protection from Eviction Act because it is actually a category that has been created by the Court of Appeal and, in my opinion, it is wrong but the Court of Appeal has now said it twice.  That category applies if the occupier is a licensee of temporary accommodation provided under the Housing Act 1996 under the homelessness legislation.  The Court of Appeal said in both Desnouse v Newham LBC and, very recently, in R (CN) v Lewisham that such people are not occupying their premises as a dwelling so therefore they are not caught by the Protection from Eviction Act.  If we look at what I have set out at paragraph 8, the case of Uratemp Ventures Ltd v Collins, this does seem to be slightly contradictory to what the House of Lords said some ten or eleven years ago where they defined a dwelling as anywhere that someone lives, which includes a room without cooking facilities.  I think on any ordinary understanding of what living somewhere means, if you are provided with, say a license by a local authority, then that surely must be where you are living.  But anyway, in R (CN) v Lewisham LBC the Court of Appeal said otherwise, although I understand they are seeking permission to appeal to the Supreme Court so that might change, but at the moment you cannot have the benefit of Section 3 of the Protection from Eviction Act. [Post meeting note – permission has now been granted by the Supreme Court on this point]. 

Who can you sue?  Well it is the “owner”, so if you have someone who, as is often the case with unlawful evictions, carries out the eviction on the owner’s behalf you will have to make sure that you can prove that it was the owner who instigated the eviction and it was not just simply someone off the street who carried out the eviction.  Often it should not be terribly difficult because why is that person carrying out the eviction if not for the owner but it is something that you need to make sure you prove.  What remedies are available?  Well you have the full set, you have an injunction and then you have all of the damages and when I come to look at some of the other causes of action you will see that is not always the case.
Now the Housing Act 1988, again, on its face it looks like this is a brilliant cause of action for unlawful eviction because, as you will see at paragraph 13, it includes any tenant other than those who are excluded by Section 3A.  So that does not include the assured shorthold tenants who are staying with a resident landlord or where there is a temporary expedient to a trespasser, but it does include your assured shorthold tenant, it includes your Rent Act tenant, it includes your secure tenant.  At paragraph 14 of the notes you will see that a landlord or any person acting on their behalf is mentioned so it is slightly better than the 1977 Act.  At paragraph 15 you will also see it covers most circumstances which lead to an unlawful eviction.  But as we will come on to see in due course, it is not, these days, a terribly useful cause of action because the only damages that you can receive are damages under Section 28 of the Housing Act 1988.  We will come back to look at how those are assessed in due course but, broadly, if you are an assured shorthold tenant, you will not get very much.

Moving on to the breach of the covenant for quiet enjoyment, who can sue for a breach of the covenant for quiet enjoyment?  Well, as everyone knows, any tenant can; it is an implied term of every tenancy; it cannot be excluded by the tenancy agreement and so every tenant can sue and, plainly, if you have got an unlawful eviction and you have been evicted then that is a breach of your quiet enjoyment.  As I have set out at paragraph 19, there is no such covenant for quiet enjoyment where you have a license agreement but in the case of Smith v Nottinghamshire CC in 1981, the Court of Appeal was willing to, in the context of a student letting, imply into that agreement an equivalent covenant.  It is not the covenant of quiet enjoyment but it is pretty much the same thing.  So even if you are a licensee you might want to consider referring to Smith v Nottinghamshire CC. 

At paragraph 20, obviously it is available where there has been an unlawful eviction but if you look at paragraph 21.d it can also be used where a mortgagee has obtained an order for possession against the tenant’s landlord.  So not only is the poor landlord losing his buy-to-let property because he has failed to pay his mortgage, he is also liable for a claim for a breach of quiet enjoyment from the sub-tenant who is being evicted.  When we look at the remedies that are available, however, the breach of quiet enjoyment is not always terribly useful because it is breach of contract and in the case Branchett v Beaney, which I have set out at paragraph 23, the Court of Appeal said, you cannot get damages for inconvenience or loss of amenity or general distress arising from a breach of quiet enjoyment.  So I think the best you will get, damages-wise, if you rely on breach of quiet enjoyment is costs for staying in a hotel or bed and breakfast because you have had nowhere to stay.  

That is why, it might have been a clue why I left it to the end, the real banker, the one that you must always want to plead when you can, is trespass to land.  That is because as a tort, you do actually have the full range of damages available to you.  As has been set out at paragraph 24, anyone in possession of land may sue for trespass to land so that is not just tenants necessarily or freeholders.  It can include someone occupying land by adverse possession and it has also been said, in the case of Hunter v Canary Wharf, and I do not entirely understand what the House of Lords were saying, that a licensee with exclusive occupation also has a cause of action.  I did not think we had such things as licensees with exclusive occupation because I thought they were tenants but that is what the House of Lords said in Canary Wharf so it might be possible in limited circumstances.  You might try to argue as a licensee that you could also rely on trespass to land but I think you might be in difficulty.  
One such person you might be surprised would not have cause of action in trespass are the circumstance I have set out at paragraph 27 of the notes and that is where, if you are a freeholder and you have mortgaged your property, it is not actually trespass to land if the mortgagee takes possession of your home without a court order.  There was a case thirteen years ago at paragraph 27 of the notes which basically said that no, that is absolutely fine; the law of mortgages means that a mortgagee can simply take possession of the property.  They cannot use violence because that would be a breach of the Criminal Law Act but they can take possession.  They can appoint a receiver, they can apply for an order for sale and there is not much the freeholder can do about it, or is there?  We will come to that in due course.  But certainly, at common law that is the rule and freeholders do not have an action in trespass against their mortgagee in those circumstances.  What remedies are available?  Well, at paragraphs 29 and 30, as I have set out, you have the full range of remedies available.  And so, to come back to when I first started speaking about the causes of action, actually if you have an assured shorthold tenancy trespass to land is the cause of action to use.  That is the one that you want to be pleading.  You plead them all because that is what everyone does but really, trespass to land, is the one that gets you all of the damages, also the daily rate as I will come to in due course.
At paragraphs 31 to 33 there are, of course, other causes of action.  There are quite a few and I have set them out and do not just use the ones you know, because it might be that you have a particular set of facts that do fit another cause of action.  I think that the most common additional one will be conversion.
So what about those who do not appear to have a cause of action?  I have set out those I could think of at paragraph 34 and, just as a caveat to that, you should never forget just because a tenant is an excluded licensee under Section 3A, it does not mean that they might not have a cause of action.  If their license or excluded tenancy has not been determined by a Notice to Quit and they have simply been evicted then that is likely to amount to trespass because they have still got an interest in land, so do not forget that.  But, as you will see at paragraph 37, as it often comes down to these days, it is the Human Rights Act which is the go-to provision and, as I say in the notes, “it is strongly arguable” but it must be right that where you have an eviction and a Court has not had the opportunity to consider the proportionality of that eviction, then irrespective of whether it is a public authority or a private landlord, it must follow that that is a breach of the procedural safeguards inherent in Article 8.  As I have set out at paragraph 38, in the case of R (CN) v Lewisham LBC, CN tried to argue that before the Court of Appeal.  The Court of Appeal did not seem to have a problem with the fact that, certainly in so far as public authorities are concerned, the law had moved on so that an occupier did need to have the opportunity for the proportionality of their eviction to be considered.  But what the Court of Appeal said was that judicial review is good enough. So if you are, say, a licensee of homeless accommodation and you are excluded, and in that category in which you cannot rely on Section 3 of the Protection from Eviction Act, then you can challenge the eviction via judicial review.  You can judicially review the decision to evict you and the procedural requirements will be satisfied there because the Court can then decide whether or not it is proportionate or not.

Now we still do not know if, in the private sector, those tenants have the same rights and whether they also are entitled to have the proportionality of their evictions considered but if they are, it is unclear how judicial review is going to be of any assistance to them because clearly you cannot judicially review your private landlord.  As I have set out at paragraph 39 I think it is strongly arguable that what was trying to be argued in CN must be right, ie, the exclusion under the Protection from Eviction Act is incompatible with Article 8, but we will have to wait and see what happens with that and see how the case develops.

I will not talk a great deal about damages because you will know about that and, again, you will know where to look for the damages cases.  The sources for damages cases are LAG’s Quiet Enjoyment and Recent Developments which is published by LAG every month.  There is one point on damages that I do just want to talk about and that the recoverability of damages in tort.  As we all know, generally in tort the rule in nuisance, trespass to goods, etc. is that a person will only be able to recover their losses, which have been caused by the tort that has been committed against them, that were reasonably foreseeable.  But there is a case about ten years ago called Kuwait Airways Corp v Iraqi Airways Co which has nothing to do with housing law but it is potentially quite useful.  The House of Lords drew a distinction in that case, which concerned conversion, but nonetheless I do not see why it cannot necessarily apply to other torts.  The distinction drawn was between conversion that is committed deliberately and where conversion is committed innocently.  Of course, with conversion you can accidentally pick up someone’s jacket thinking it is yours, say, and you have accidentally converted their jacket.  But if you say, “Oh that’s a nice jacket, I think I’ll have that” then you are committing it dishonestly.  In Kuwait Airways the House of Lords drew a distinction between where you commit this tort dishonestly and innocently.  They said if you committed it innocently then the reasonably foreseeable test for damages should apply, but if you have done something deliberately and intentionally, then there is no reason why a claimant cannot recover all of their losses that have directly been caused by the tort.  Now, in unlawful eviction it is very rare that you are going to have an honest and innocent unlawful eviction, “Oh, I didn’t know that I wasn’t meant to evict you.”  Well I concede there might be occasions but it will be rare.  So I say it is arguable that you could say, “Well, look, according to this Kuwait Airways case, wherever there is a tort which can be committed both innocently and dishonestly, where it is committed dishonestly I want all of my losses that flow from the unlawful eviction.”  There might be cases where there is something that is very remote and could not have been reasonably foreseeable that you would be entitled to.

At paragraph 47, in the context of the Protection from Harassment Act, there is the case of Jones v Ruth and the Court of Appeal had absolutely no problem finding in that case that Jones was entitled to all their losses that did arise from the harassment under the Act.  If you are pleading under Section 3 of the Protection from Eviction Act then, again, you should be arguing that what the Court of Appeal said in Jones v Ruth applies equally to the Protection from Eviction Act as the two acts are not that dissimilar.

I will not go through aggravated damages and exemplary damages because I think we are all familiar with those but I will just mention the Housing Act 1988 and explain why it is not always terribly useful these days.  That is because of the way that damages are assessed under Section 28, which I have set out at paragraph 58.  The sum awarded to the tenant is the difference in value at the date of the eviction between the landlord’s interest with vacant possession and the tenant enjoying the right to occupy the premises, so therefore the legal status of the occupier is essential.  If you have an assured shorthold tenant who can be evicted on two months’ notice it is not really going to cause the value of the property to be any different if they are there or not, but contrast a Rent Act tenant who is very difficult to evict, the value of property will be significantly less if they are there than if they are not and likewise, a secure tenant.  At paragraph 60 I have put the recent case of Lambeth LBC V Loverdige.  I have to confess I read this case about four of five times and I did not really understand it because what the Court of Appeal appears to have said, which I did understand, was that if a secure tenant is unlawfully evicted it had no bearing on the value of damages because the tenant is deemed to be an assured tenant.  I got my head around that but then I thought, what on earth is the difference between having a secure tenant in situ and an assured tenant in situ?  What I was told was that the important point about that case was that a valuer had said there would have been a great difference, ie where there is an assured tenant there would be no difference in value between if there was vacant possession and if there was an assured tenant. That is the part that I did not really understand.  But apparently that was what the expert evidence said and it was agreed. So while it appears, and this is certainly what I thought, that Lambeth LBC V Loverdige says if you have a secure tenant it is no good using the Housing Act 1988 damages.  I think actually you can probably confine Loverdige to its facts because, surely, having an assured tenant, who will be equally hard to get rid of as the secure tenant, will mean that the value of those premises is less than if there was vacant possession.
At the end of my notes, from 62 onwards, I have set out details on funding and a check list about points to consider.  The main point about funding is nothing significant has changed since LASPO was introduced.  Yes, everything is in a different place; yes it is much harder to now get your head around the Regulations and what applies but it is broadly the same.  If you have an injunction then, yes you will get funding.  If it is just a money claim then the old cost benefit ratio still applies, so if you have a very good prospect then your damages must not exceed the likely damages and as your prospects get lower the amount of your damages has to be proportionately higher to the costs that will be incurred.  But, broadly, nothing has changed, particularly on funding and it is still very much available to housing practitioners with legal aid contracts.

Timothy Waitt:  I am talking tonight about disrepair in the context of housing money claims.  I make no apologies that the first half of my presentation is primarily about funding issues; I think that is one of the key issues in repairs claims at the moment, actually working out how you will get funded to bring the claim and how you will get paid at the end of it.  A quick plug first of all regarding resources in relation to disrepair; these two are free so there is no need to buy a book.  The first one regarding funding is the Guide to Legal Aid that was circulated a few months ago written by my colleague Sara Stephens.  It covers the key issues regarding LASPO and is, of course, the starting point for working out if funding is available for a disrepair claim.  The other is that I spoke about bringing disrepair claims approximately two years ago and those notes are also available on the HLPA website.  
When we are talking about disrepair claims we are, of course, talking about claims in the County Court and the Magistrates’ Courts under the Environmental Protection Act.  Starting off with County Court claims, funding is available for repairs claims under Legal Aid but that is subject, of course, to meeting a fairly strict test regarding preventing serious harm to health. The detail of that is set out in the Guides to Legal Aid and, of course, LASPO.  I will not go over that in detail.  Suffice to say, in my view the test for justifying Legal Help would be fairly readily met on a prima facie level on your client’s instructions for many serious issues of disrepair.  Damp and mould will cause potentially serious health impacts.  If there are children or the elderly then those are particularly vulnerable people and therefore, in my view, it is fairly easy to justify Legal Help for the initial instructions and getting the expert report when you are planning to get repairs.  In many cases that expert report will show that the issues are not as urgent as maybe your client thought to satisfy the Legal Aid but you have your expert report and you are better able to consider other funding possibilities.  Legal Aid is not available for the damages element of a claim so you will need to look at other funding possibilities and what we are talking about is conditional fee agreements, no win no fee, and damages based agreements or potentially private pay but for the vast majority of our clients that will not be an option.

Can I take a brief straw poll as to practitioners who are currently offering conditional fee agreements or damages based agreements?  Not very many.  I will run through very briefly some of the issues around conditional fees and damages based agreements but the detail you will have to look for elsewhere; the various practitioners’ works on costs such as Cook on Costs and the like will be able to help you plus a lot has been written about them in the recent past.  Briefly, damages based agreements work on the basis that essentially, similar to the American contingency fee idea, the client agrees to pay you X% of the damages.  It is not quite as straightforward as that.  If you can recover costs from an opponent, for example, under ordinary fast track principles you have to take the money from the opponent first before taking it from the client.  If your hourly rate costs work out as more than the percentage of the damages that acts as a cap on the money that you can recover from an opponent so, for example, your hourly rate costs might be £3000, your percentage contingency fee £1000, then the opponent only has to pay £1000.  For that reason they are best suited for small claims but for many of our cases, if the claim is in the small claims, damages are simply not going to be high enough to make them a viable prospect.

Briefly, with regard to Legal Aid, I should deal with the issue of Part 20 claims.  Legal Aid is still available for bringing a counter-claim in possession proceedings and the strict rules regarding harm to health do not apply so you can still bring your money claim as a counter-claim.  However, you cannot advise your client to stop paying the rent just so they get Legal Aid.  The Guidance from the LSE has spotted that one.  

In terms of conditional fee agreements, I think we are all aware that success fees are no longer recoverable from an opponent and nor is the after the event insurance premium.  A conditional fee agreement provides that the client does not have to pay the solicitor’s costs but it leaves them at risk of paying the opponent’s costs.  After the event insurance in the past was a wonderful scheme for protecting the client from having to pay the opponent’s costs.  It was very expensive, it still is and you cannot now recover those premiums from an opponent.  So for many of our claims after the event insurance would be prohibitively expensive.  In the past you could defer the premium.  If you can get it, and it is likely to be difficult to get after the event now, you will not be able to defer the premium.  Can I briefly ask if anyone has succeeded since April in obtaining after the event in a disrepair case?  One, so it is possible; something to watch that space, I think.  An alternative to after the event insurance is the indemnity by the solicitor’s firm which was pioneered by Belshaw and Curtin in the case of Morris v Southwark LBC.  That succeeded, that was a case where Southwark tried to bankrupt them by saying that all their conditional fee agreements were unlawful and, fortunately, Southwark failed and provided that as a possibility.  It does, of course, lay the firm open to a lot of risk.  The question, however, whether insurance is actually required; many of our clients are impecunious and therefore, actually, having the money to pay a costs order may simply mean that the risk they face is relatively low.  Contrast that on the other hand with a leaseholder who owns a valuable property asset and it becomes a more significant proposition.  

Running disrepair cases on conditional fees does lead a whole range of issues to be grappled with; ones that for many of us as legal aid practitioners we have not had to think about.  The issue of a “no order as to costs”, in the past we might have viewed that as being quite successful.  In a CFA that means you do not get paid.  There are no payments on account and you will have to have to fund disbursements without interim payments so there are potential challenges for practices in relation to that.  I think the key issue is that you are taking a risk on the case and you are taking a risk on your client.  It is very important to ensure your conditional fee agreement includes provisions to ensure that your client acts reasonably.  You do not want to end up in the situation where you cannot terminate the agreement because the client is refusing what is a very good offer or refusing access for repairs and the like.  You need to win on the case and you need to win on the client as well and that represents something of a culture shift for us.  The other issue is, of course, that it is very important to spot the winners; it is also very important to spot when the winner looks likely to lose and to think about dumping it.  Again, a culture shift for us as legal aid lawyers where we fight and push the difficult cases through; spotting when the case is not going to succeed is important. 
Success fees are not recoverable any more from opponents, post-April.  It is important to remember what the success fee is there for.  It is to compensate the solicitor for the cases where they do not get paid; those that they lose at trial and those that they investigate but do not take further.  In terms of a case that loses at trial you might be talking as much as one hundred hours of a fee earner’s time and, potentially, significant disbursements.  That is potentially 10% of that fee earner’s billing.  Now the key point is that success fees are there to protect you against those losses and, in my view, taking the success fee which will inevitably be from the client’s damages, is a no-brainer to ensure that the practice is there next year.  The natural effect of bringing a case under a no win no fee agreement is that sometimes you do not win and there is no fee.  You need to be able to make sure that the cases where you lose are dealt with by the cases that you win.  In terms of that, turning to the personal injury cap, there is a cap in personal injury cases of 25% of damages which provides that the solicitors cannot take more than 25% of the damages by way of success fee from the client.  The detail of that is set out in the notes.  From my experience a number of firms are linking that to housing cases to cap the amount that is taken from clients’ damages.  Clearly, if a client is going to bring a claim the success fee, if it is significant, could easily wipe out their damages and therefore setting a cap seems to set a balance between taking the client’s damages and making sure that it is still worthwhile for them to pursue the claim.  That naturally leads on to the question of how the Bar responds in respect of CFAs and, particularly, if the solicitor has set a cap on their success fee.  How does that work?  How is the division dealt with?  That is an issue that I will simply lay out there as one that will need some thinking about.  

Moving on to the Jackson Reforms, in terms of disrepair claims they are potentially significant for us, particularly the small claims limits.  The small claims limit is now £10,000 for a damages only claim and that will cover the vast majority of disrepair cases once the works are done.  I think I have seen statistics which indicate that most disrepair cases are settling for £5,000 and under so the small claims track limit is significant.  Fortunately, if there are any repairs outstanding and repairs or compensation are worth more than £1,000, it is still fast track so, technically, if there is a little bit of painting that will cost £20 and you have compensation that is £1,000 it will still be fast track.  The problem is once that little bit of painting is done there is the potential for re-allocation to the small claims.  You will see I have quoted the case of Forde v Birmingham CC, that was a case where the claim got allocated to the small claims track and the solicitors said, the case essentially settles on the basis that we would get our costs and we were justified in what we did under the protocol then you can have your costs.  So, potentially, the possibility exists for getting your costs under Forde v Birmingham CC for your initial protocol costs up to the point when the repairs are done and the claim would essentially be small claims.
On the fast track we face the issue of proportionality.  For many of our claims the compensation is relatively low.  We fight local authorities and housing associations who are not particularly competent and are not generally willing to settle the cases too quickly, particularly in these times of the credit crunch and pressed local authority finances.  It is therefore quite possible for the claims to drag on and costs to mount up so that your costs are perhaps double what the compensation is.  The arguments around proportionality now mean that even if your costs are necessary they can still be held disproportionate and reduced.  Fortunately we are able to refer to the repairs issues but contrast, for example, the issue where the problem is a one-off leak.  The leak has stopped and all that remains is some perished plaster that needs repair where costs are substantial and damages are low.  How will costs be assessed in that situation, will they be held disproportionate?  Quite possibly, depending on the figures involved.  Of course, if you are fighting to stop a serious leak then your costs are much more likely to be held proportionate, regardless of the damages being relatively low; an issue to think about.

Now those costs issues lead us on to Environmental Protection Act prosecutions.  Those have been rather frowned upon by colleagues here at HLPA and I do accept that some of this discussion regarding Environmental Protection Act prosecutions will be a little controversial.  Environmental Protection Act prosecutions for those who have not come across them are criminal proceedings in the Magistrates’ Court to force a landlord to address a statutory nuisance.  We are talking about issues like condensation, damp and mould but also common law nuisances which could include a leak.  Generally, EPA prosecutions have been a very clear second choice when considering the armoury to use on a landlord who is not addressing repair issues.  There is no Legal Aid, they are in the Magistrates’ Court and you cannot get a certificate.  In the County Court you could and it was, essentially, a no-brainer on funding.  Compensation was relatively low, there are quite significant limits on the period you can claim compensation for and the risk on costs was viewed as significant.  You could only fund the case under a no win no fee agreement without Legal Aid and you could not claim a success fee.  In the County Court, of course, you could, prior to April this year.  The cases were, of course, criminal in nature; you have to prove them to the criminal standards, beyond reasonable doubt.  
Now I consider that the costs regime change in the County Court takes away a lot of the benefits which meant that the Magistrates’ Court was so particularly risky.  You cannot recover a success fee in the County Court any more from the opponent so the benefits of doing your risky cases under success fee in the County Court are gone.  There is no Legal Aid for many disrepair cases in the County Court, the same now as the Magistrates’.  The costs are not dissimilar.  The risk of proportionality problems for a case which is not worth a huge amount of money means that the issue is less significant on the costs side.  The other issue is that an Environmental Protection Act prosecution is relatively quick.  You serve a notice, twenty-one days later you can issue the claim.  In the protocol you have two months so you send your early notification letter, get your expert report, serve the expert report, wait four weeks; the earliest you could issue is two months’ time, enough time for a landlord to do the works and turn it into a small claim.  In addition, in the County Court you face the issue of proportionality on your costs.  The nature of Magistrates’ Court cases is they are quick; straight into first hearing and then straight directions through to trial so in terms of racking up costs, they are necessarily going to be less.  The other advantage in the Magistrates’ Court is we do not face the issue of proportionate costs.

Compensation in the Magistrates’ Court is limited to £5,000 but that is not such a big issue if you will not get very much compensation anyway in the County Court.  If your claim will be a small claim on compensation there is potentially no funding to bring the claim anyway so why not bring it in the Magistrates’ Court and get the money for the client that way.  If the claim is for a relatively short duration, again, the £5,000 limit is relatively meaningless because even for a significant claim they will be well within that limit.  There are two examples in your notes of cases.  The first was where we acted for a lady called Ms Morally and in that case the claim was clearly a small claim or would very easily become a small claim.  It related to a leak in the flat above causing a damp ceiling in the bathroom.  We are not talking about water dripping through; we are talking about just a damp patch on the ceiling in the bathroom.  It was fairly easy for a landlord to rectify and therefore a very risky case to bring in the County Court under a no win no fee agreement.  But of course it is a common law nuisance and we bought the claim in the Magistrates’ Court.  She got £500 compensation awarded by the judge.  Now, bearing in mind the short duration of the claim and the limited impact it is not such a bad settlement.  In respect of the other claim quoted there, this is another award from Camberwell Green Magistrates’ Court, £4,000 for eight months of severe damp.  That is more than 100% of the rent so there is the potential for compensation orders to be relatively significant.

Finally, I will just briefly describe the claims that we can take in the Magistrates’ Court under Environmental Protection Act prosecutions.  These are defined under Section 82 of the Environmental Protection Act and Section 79.  Magistrates can act under the Section on a complaint made by a person aggrieved of the existence of a statutory nuisance.  Note the people who can bring that claim; essentially anybody living in the property.  Secondly, statutory nuisance, that includes common law nuisance and premises which are prejudicial to health.  That will, of course, include damp and mould cases.  It will also, potentially, include heating cases where the heating has broken down.  It will also, potentially, include cases where the electrics are dangerous and, potentially, other hazards under the HHSRS system, the Housing Health and Safety Rating System.  It also covers common law nuisance so leaks from above and, potentially, infestation cases.  Of course, in terms of nuisance claims from the flat above, you have to prove that it is the landlord who is responsible not the occupant upstairs.  I am aware that my time has gone and there is a lot of material to cover there but I am happy to address any extra issues that people have in the questions.

Chair:  Thank you very much Tim, David and Sam.  I will now invite questions for the speakers.
Jon Stock, Moss & Co:  Probably a bit stating the obvious, but if, following Superstrike, you have to re-serve the Prescribed Information after every renewal and if, following Superstrike, a periodic tenancy is deemed to be granted as a renewal, does this mean that, say the landlord has got to serve the tenant every week, I cannot think it does?  Or could it be, if it was weekly for instance, serve it once and say as for the thirty days for the past four ones?

David Smith:  No, because a periodic tenancy is not a new tenancy each week.  The granting of the statutory periodic tenancy itself, because of the way Section 5 of the Housing Act 1988 is worded, is a new tenancy, but it is a new periodic tenancy so it then just carries on.  It is a common belief and an understandable one that periodic tenancies are, in effect, new tenancies each week, month or whatever the period is but they are not; they are just tenancies that do not have a fixed term, they just move forward in periodic steps so the answer to your question is no.  
Contributor:  How would such a case be funded?

David Smith:  From the landlord’s point of view, sheer bloody mindedness in most cases because they are not getting Legal Aid.  Some of the tenants are funded on Legal Aid, some are funded on conditional fees but mostly they are funded just by people who are not prepared to see sense and give up and are arguing over tiny sums of money.  The average tenant’s deposit is £600 so you are arguing about, at best, four times £600, £2,400 to the Court of Appeal.  The Superstrike case was about an £800 deposit, it is a laughable sum of money.  Legal Aid in the case of Superstrike, specifically.
David Foster, Foster & Foster Solicitors:  A question to Timothy on disrepair.  Is it the case then with conditional fee agreements that, basically, we are talking only about cases against public sector landlords on disrepair because with private landlords the enforcement is too risky and therefore all the cases are against public landlords?  That is the first question.  The second question is, in those cases which you can still bring against private landlords under Legal Aid and get injunctions and costs, have you any thoughts as to the best methods of enforcement against a private landlord to recover costs ordered against them?

Timothy Waitt:  In terms of conditional fee agreements your payment is from the landlord when you win the case so you have to risk assess that aspect of things.  You have to have a target who has some money to pay you.  In respect of a private landlord, then they have a buy-to-let property.  In terms of buy-to-let properties, the market in respect of mortgages is somewhat tougher these days for them which means that there is probably some equity in the property but you have to risk assess them; you have to check the land registry entries, you have to try and find out what properties they have and you have to work out whether they are a good enough bet.  If the property is a buy-to-let property then, ultimately, you could end up repossessing it, charging the property, getting an order for sale and selling it.  If it is the landlord’s personal residence, that will be a lot harder to do and you therefore may be waiting a long time for your money to come through if it is a no win no fee agreement.  In terms of enforcing, the Magistrates’ Court gives you some advantages over the County Court although that is balanced, paying the magistrates, you have the Magistrates’ Court’s clerks and bailiffs on your back.  In the County Court you have the full range of charging orders; you can get an interim charging order as soon as you have got your judgement and then, in my view, the easiest way of getting the money, if you can do it, is order for sale.

Chair:  Thanks Tim, if we have no more questions for the speakers this evening I will thank them once again for their very helpful contributions and bring the meeting to an end.  Can I remind you of the Housing Law Conference, Life After LASPO: Survive and Thrive on 10 December, an unmissable activity and an unmissable occasion.  Our next meeting on the topic of Housing Law Update will take place on 20 November.
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